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PROCEEDI NGS
(9:00 a.m)

M5. MESA: (Good norning. | want to
thank all of you for being here today on the
Roundt abl e on International |Issues relating to
Title VII of the Dodd-Frank Act. 1'mgoing to
make a few opening remarks and all ow ny col | eagues
at the CFTC and SEC to do the sanme before we start
Panel 1.

The CFTC has been hard at work proposing
rules required to inplenent Title VII of the
Dodd- Frank Act relating to swaps oversight
reforms. W've heard fromthe industry in form
and i nformal comments about international issues
and concerns relating to inplenentation of the
Dodd- Frank Act. W |ook forward to your input on
not just the issues, but also potential solutions.

Al t hough each of our agenci es has
different statutory provisions regarding the
i nternational reach of Title VII, we have a
simlar need to address the scope of our reach.

722(d) of the Dodd-Frank Act states that
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provi sions of the Act relating to CFTC regul at ed
swaps shall not apply to activities outside the
U.S. unless those activities, one, have a direct
and significant connection wth activities on or
affect on conmmerce of the U S.; or, two,
contravene the rules and regul ati ons pronul gat ed
by the CFTC as necessary or appropriate to prevent
evasi on of the Dodd-Frank Act. | realize the
swaps industry is waiting for guidance on this
provision as the CFTC s application of it is

I nportant in |ight of the global nature of the
swaps narket.

The CFTC has a history of working out
solutions to international issues. For exanple,
for many years we have relied on foreign
regulators to regulate foreign internediaries and
exchanges if they have conparabl e regul ation.
These prograns are based in part on the fact that
the participants, the products and the
i nfrastructure are all foreign. The swaps market
I's nore conplex. Moreover, we have different and

I n sonme cases nore limted authority to provide
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exenptions or recognition abroad under Title VII.
Before | turn it over to Dan Berkovitz,
| would Iike to give a short review of the day.
We have three panels that wll consider the
I nternational issues relating to the Dodd- Frank
Act. Panel 1 addresses cross-border transactions.
The first panel is intending to address issues
relating to when transacti ons should be subject to
U S regulation. In this regard, it will be
hel pful to hear from panel nenbers on how our
respecti ve agencies should define the words direct
and significant as used by 722(d) of the
Dodd- Frank Act. W also want to see if it would
be useful and necessary to define U S. persons and
I f so how should we define U S. persons. Finally,
there are certain things that apply to all persons
under the Dodd-Frank Act including clearing,
trading and reporting and we would |i ke to hear
about those requirenents under this panel.
The second panel although simlar to the
first panel is regarding global entities. W hope

to ask panelists about issues of the |evel of
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activity that would have a direct and significant
effect on U S. comerce thus triggering
registration as a swap deal er or nmgjor swap
participant. There are specific issues we'd |ike
to hear about relating to subsidiaries, branches
and affiliates of U S. firns and the requirenents
t hat shoul d apply.

Finally, Panel 3 addresses market
I nfrastructure. It's our final panel and we want
to cover clearinghouses, trading venues such as
swap execution facilities, securities swaps
execution facilities on foreign exchanges and
trade repositories. Wth respect to all types of
mar ket infrastructure, we are interested in your
views on the differences between regul atory
requi renments that would make it difficult or
i npractical for a global entity to conply with
both U S. and foreign requirenents and whet her
there are conpetitive issues or concerns that we
shoul d take into account.

We have a lot of material to cover and |

| ook forward to today's discussion. | appreciate
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t he thoughtful conmments we've received so far, and
now | "Il turn it over to Dan Berkovitz for sone
conment s.

MR. BERKOVI TZ: Good norning, and thank
you, Jackie. Good norning, panelists, ny
col | eagues at the CFTC, the SEC and nenbers of the
public. Before | provide a fewremarks, |I'd |ike
to thank the staffs of both comm ssions, both the
CFTC and the SEC, for organizing today's
roundtable. 1'd also like to thank the panelists
for agreeing to participate, sharing their
perspective and taking the tinme to participate on
t he panel today as we discuss the extraterritori al
application of the new regul atory | andscape for
swaps transactions under the Dodd-Frank Wl |
Street Reform and Consuner Protection Act.

Since the passage of the Act, CFTC staff
has held nmany neetings with market participants
and has received hundreds of comment letters, nmany
of which have focused on the extraterritorial
application of the Act and the CFTC s rul es

pronul gat ed t hereunder. Under our transparency
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policy, comrent letters and sunmaries of these
neetings are all posted on the CFTC website.
During these neetings and in the comment
|l etters, market participants have rai sed concerns
regardi ng how the United States and ot her
jurisdictions will apply supervisory or regulatory
responsibilities for swap entities, trading
platforns, trade repositories and swaps
transactions that span nultiple jurisdictions. |
can assure you that both Conmm ssions are worKking
diligently to i nplenent needed reforns in the
swaps narket and are actively consulting and
coordinating with each other and international
regul ators to pronote robust and consi stent
standards. In "Morrison v. National Australia
Bank," the Suprene Court took note of the
| ongst andi ng principle of Anerican |aw that unless
Congress clearly expresses an affirmative
intention to give a statute extraterritorial
effect, we nust presune it is primarily concerned
wi th donestic conditions. The Dodd-Frank Act

expresses clear congressional intent that it apply
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to certain extraterritorial activities. Section
722(d) of the agency Act states that the

provi sions of the Act relating to swaps shall not
apply to activities outside the U S. unless those
activities have, "A direct and significant
connection with activities in or effect on
commerce of the United States or those activities
are intended to contravene the Act or the CFTC s
regul ati ons pronul gated thereunder."

A key inquiry therefore is to determ ne
which activities outside the U S. neet these
tests. This is not our only inquiry, however. As
t he Comm ssion noted in the proposed rule
regarding registration of entities, considerations
of international comty also play a role in
determ ning the proper scope of extraterritorial
application of federal statutes. W nust also
consider the circunstances in which international
comty may affect the application of Dodd-Frank
provi sions extraterritorially and how nuch
considerations wll affect the application of the

Act outside the U S. | am hopeful that today's
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roundtable will help informthe Comm ssion not
only on the panelists' views of the ultimate
guestions of how Dodd- Frank shoul d apply
extraterritorially, but also of the process that
t he Comm ssion should use to nake these
determ nati ons.

| personally am co-noderating today's
second panel which wll focus on global entities.
In several comment letters filed in response to
the CFTC proposals defining and registering swap
deal ers and maj or swap participants, comenters
have enphasi zed the i nportance of establishing an
appropriate regulatory franmework for the
cross-border swaps activities of U S. and foreign
banks. The CFTC recogni zes that defining the
scope of the Dodd-Frank Act with respect to the
cross-border activities of U S. and foreign banks
Is crucial to preserving the continuity of gl obal
busi ness operations and the risk nanagenent tools
that swaps provide. It is necessary that we
acconplish the overall objectives of inproving

transparency, mtigating systemc risk and
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protecting agai nst market abuse in the swaps
markets, and with these objectives in mnd we are
asking these questions regarding extraterritori al
application.

Today's roundtable wll play a
significant part in achieving these objectives.
That is why | |ook forward to our dial ogue on
t hese i nmportant issues and am confident that staff
will be infornmed by the remarks of today's
panelists. Thank you very nuch.

M5. MESA: Thanks, Dan. Now |I'm goi ng
to allow Ethiopis Tafara, Director of the Ofice
of International Affairs at the SEC to al so
provi de sone remarKks.

MR. TAFARA: Good norning. |'mEthiopis
Tafara, Director of the Ofice of International
Affairs at the SEC and on behal f of SEC staff |'d
like to welconme you to this joint SEC/ CFTC
roundtabl e on international issues relating to the
I npl ementation to Title VIl of the Dodd-Frank Act.

I"d like to start off by thanking ny

col | eagues here at the CFTC for hosting today's
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roundt abl e and staff at the CFTC and SEC who
tirelessly worked together in organizing the
program | also would like to thank all of the
panelists for their participation in today's

di scussion. W appreciate your willingness to be
here and to share your thoughts and perspective on
the cross-border issues arising fromTitle VIl of
t he Dodd- Frank Act.

These roundtabl es are i nmensel y hel pf ul
as they give us the opportunity to hear firsthand
how our rul emaking activities may i npact you, the
mar ket participants, investors and ot her nenbers
of the public. In turn, your coments will assist
I n devel opi ng approaches that will enhance the
efficiency of the cross-border derivatives narket
whi | e advanci ng our m ssion of protecting
I nvestors, ensuring the nai ntenance of safe, fair
and honest markets and facilitating capital
formation. Before | make a few remarks about
today's roundtable, I'd like to rem nd everyone
that the views we express today are our own and do

not reflect the views of the Conmm ssion, the
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Comm ssioners or our fellow staff nenbers and |
t hi nk that should apply throughout the day for all
of us fromthe reqgul atory agenci es.

The purpose of the roundtable is to
explore the international issues raised by new
CFTC and SEC rules to regul ate the swaps and
securities-based swap markets. The
I nterconnection of markets around the world has
opened a new frontier. It is true that our
capital markets have always had an international
conponent in that cross-border transactions have
al ways been with us. But it's the exponenti al
advances i n conputer and tel econmunicati on
technol ogi es that have altered the dinension. The
prom ses of this new frontier are many. These
prom ses include | ower transaction costs, greater
choi ce and greater conpetition anong financi al
service providers to the benefit of end users.

But this new frontier also presents risks. W
nmust keep in mnd that as national markets becone
I ntegrated, global risks becone donestic risks.

The cross-border consequences of the Asia crisis
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of 1997 and the nore recent subprine crisis are
evi dence of that fact.

Previ ous regul atory approaches to
cross-border financial services were devised when
the world was a different place and markets were
nore self-contained and isolated fromthe outside
worl d. One approach for dealing with this new
environnent is isolation. W can try to seal our
borders. Mich |like the sheriffs of old required
all strangers to check in upon approval, we can
Insist that all entities whether foreign or
donestic providing financial services for products
cone fully under our regulatory control in every
detail. W mght also be tenpted to open up the
town gates and |l et everyone in who w shes to do
busi ness with our citizens, declare caveat enptor
and accept the resulting playing field. Neither
of these approaches is economcally efficient and
both seriously test our ability to neet our
regul at ory charge.

International collaborationis a third

and likely better alternative. W're well aware
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that we will be regulating a market that is
al ready global in nature. First, the main players
in the market are global. Currently, |arge banks
and other financial institutions dom nate the
derivatives markets. These firns have offices,
branches, subsidiaries and affiliates in multiple
jurisdictions and serve clients and custoners
around the world. At the sane tinme, key market
I nfrastructure entities such as exchanges, trading
pl atfornms and cl eari nghouses increasingly serve an
I nternational custoner base and conpete on a
gl obal | evel.

Second, a large portion of the
derivatives transacti ons engaged by U S. persons
I s cross-border. Federal Reserve economi st Sally
Davi es estimated in her 2008 study that 55 to 75
percent of U S. banks' total exposure to
derivatives involved counterparties resident
outside the United States. More recent data from
the Bank for International Settlenments supports
t he concl usions that cross-border exposure remins

at the sane levels today if not higher.
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Third, we recognize that one of the
great advantages of derivatives products is that
derivatives can offer investors exposure to al nost
any type of asset and in al nost any market w t hout
the need to take possession of such assets or be
fixed in a certain location and often at a | ower
cost. It is this flexibility that nmnakes
derivatives such popul ar financial instrunents.
Thus we face a challenge in regulating
derivatives. W believe and Congress has
determ ned in the Dodd-Frank Act that the size and
| nportance of the derivatives markets require
robust regulation. Such regulation will inprove
transparency, market efficiency, investor
protection and financial stability. However, the
gl obal nature of derivatives nmarkets neans that
entities around the world have the ability to
significantly inpact U S. financial narkets.

Let ne concl ude ny opening remarks by
noti ng that while our roundtable consists only of
menbers of the public and market participants, the

SEC and CFTC are actively speaking wth foreign
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counterparts about nmany of the sanme issues being
di scussed today. As you know, pursuant to the

G 20 comm tnent regarding the clearing, reporting
and trading of standardi zed OIC derivatives
contracts by the end of 2012, nmany foreign
jurisdictions are also drafting | egislation and

I npl enenting rules relating to derivatives. The
Dodd- Frank Act notes the inportance in working to
ensure that the U S. and other countries'

regul atory regi nes are based on the sane robust

I nternational standards and to that end requires
the SEC and the CFTC to consult and coordi nate
with foreign regulators on the establishnment of

t hose standards where possible. In the |last year,
the SEC and CFTC have engaged in regqul ar

di scussions wth foreign counterparts on a
bilateral basis and through nultilateral fora such
as the |1 0OSCO Task Force on OIC Derivatives

Regul ati on which is currently drafting

I nternati onal standards or derivatives regul ation
in the area of clearing, reporting and

I ntermedi ary oversight. Qur goal is to develop a
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conpr ehensi ve approach to international issues
raised by Title VII that strikes bal ance between
facilitating robust an active gl obal derivatives
market while remaining faithful to the spirit and
| etter of the Dodd-Frank Act and vigorously
uphol di ng our mandate to protect investors and
preserve the integrity of our markets. Today's
roundt abl e shoul d hel p i nform our work.

| again would like to thank our
di stingui shed panelists for their participation.
The insights that you provide today wll be
extrenely valuable to us as we finalize our
I npl ementation of Title VII. Thank you.

M5. MESA: For final remarks | would
| i ke to introduce Robert Cook who is Director of
Tradi ng Markets at the SEC.

MR. COOK: Thank you, Jackie, and good
norning. |'mjoined today by Brian Bussey who
heads up our O fice of Derivatives Policy and
Trading Practices at the SEC in the Division of
Tradi ng and Markets. | would like to briefly echo

t he thanks that have already been given to our
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panelists for taking their tinme to join us today.
We very much | ook forward to your insights and
recommendations. Also to echo the thanks to the
CFTC for hosting this event and to the staffs of
the two agencies for organizing it. 1'd like to
make two very brief remarks before we begin.

One is that fromour perspective, one of
the key areas that we | ook forward to hearing
di scussion on is the detailed application of our
rules under Title VIl to, what 1'Il call,
cross-border transactions. More specifically, how
the registration, reporting, nmandatory clearing
and mandatory trading requirenents should apply to
securities-based swap transactions that involve a
U.S. counterparty, a US. internediary or that
otherw se involves U S. jurisdictional neans.
Second, we recognize the uncertainty that
currently exists in this area and, frankly, the
difficulties that places sone of the international
institutions in that have operations in various
jurisdictions in and trying to plan for the

future. The Chairman of the SEC has stated in
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recent congressional testinony that the SEC
I ntends to address the relevant international
I ssues holistically in a single proposal which
we're actively working on. This wll allow nmarket
participants to conment on our proposed approach
to cross-border transactions involving the U S. as
an i ntegrated whole. The roundtable discussion
today will help informour thinking regarding this
proposal as wll the various comments that we very
much appreci ate having received to date through
our SEC mail box. | believe there's also a coment
file that's been opened in connection with this
roundt abl e that people should feel free to submt
coments to to help informthe thinking of both
agencies. Again, thank you for joining us today
and we | ook forward to your participation.

M5. MESA: Thank you. Wl cone Panel 1.
| would |ike to take a nonent for you to do
self-introductions. |f you could introduce who
you are and who you're with and then we'l|
formally get started. Can we start right here at

the end with you?
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MR, REILLY: |1'mBob Reilly from Shell
Trading, and as of |ast Friday, Shell had 1,144
subsidiaries operating in 105 countries so
extraterritorial issues and issues involving
inter-affiliate transactions is very inportant to
us. Thank you for letting ne be here today.

M5. MESA: Thank you. Also as a
rem nder, if you can speak into your m crophone,
that will help the whole roomto hear.

MR. NI CHOLAS: John N chol as, Newedge.
Thank you.

MR. MANSFIELD: Bill Mansfield wth
Rabobank, a gl obal bank |ocated in the
Net herl ands. |'mresponsi ble for the capital
mar ket activities and the financial market
activities in the Americas region.

MR. KLEJNA: Dennis Klejna, MF d obal.

MR. KELLY: David Kelly from UBS.

MR RIGES: Tom Riggs from Gol dnman
Sachs.

MR. STANLEY: Marcus Stanley, Anericans

for Financial Reform
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MR TURBEVILLE: Wally Turbeville,
Better Markets, a nonprofit, nonpartisan
organi zati on whose nmission is to express the
public interest in regard to reform

MR. ZUBROD: Luke Zubrod, Chat ham
Financial. Chathamis an adviser to about a
t housand end users in the U S., Europe and Asi a.

M5. MESA: One person who didn't give a
formal introduction sitting on ny left is Ananda
Radhakri shnan who is Director of our Cearing and
I ntermedi ary Oversight Division.

For Panel 1, | made sone introductory
remarks earlier that | think what is inportant
regardi ng cross-border transactions perhaps as a
first step is whether or not the CFTC and SEC need
to have a definition for "U S. Persons." Many of
the rules may relate to whether or not you are a
U S person. | think there are differing
definitions of U S. person for the SEC and the
CFTC. M first question is first do you panelists
think that we need a definition for U S. person

and if we do what is your recommendation for that
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definition?

MR. NI CHOLAS: Thanks, Jackie. Yes, |
think it would be useful to have a definition of
U S. person, but | think you hit the nail on the
head when you noted that the SEC and CFTC al r eady
have different definitions. | believe the SEC
under Reg S has one definition which | also think
Is used for 15(a)(6) purposes, and then the CFTC
has another definition. Two comrents in that
respect. One is | think it would be useful to the
extent possible to try to harnonize the
definitions. | know that harnonization in
securities and futures law is one of the dictates
that we're supposed to foll ow.

The other one is | think that in general
the definition should take into account the
di fferences between funds and nonfunds, funds
having potentially to the extent there's a
| ook-through requirenent that it be a relatively
| ow threshold, and to the extent that there's not
a | ook-through requirenent that it be based on the

headquarters of the entity.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

25

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. TURBEVI LLE: The question of whether
there should be a definition or not, going back to
that, should be neasured by what's conveni ent for
fol ks in the business and al so needs to be | ooked
at in the context of the statute which is to ne
the guiding light as opposed to conveni ence,
al t hough, convenience is an inportant thing of
course. | look at Section 722 and 772 of the
statute and it seens to ne that one mght |ook to
t hose provisions for guidance in definition. 722
relates to the SEC, describes activities that have
a direct and significant connection with the
activities and/or effect on commerce of the U S.
That woul d suggest to nme that activities-based
analysis is quite inportant. 772 is sonmewhat
different. It talks about business being
conducted in securities-based swaps beyond the
jurisdiction of the U S. so that it's a
busi ness-based orientation. |'mcurious in that
while it m ght be convenient to categorize
jurisdiction by the way conpani es are organi zed,

It would seemit's nore likely to be productive
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under the ternms of the statute by | ooking at what
their activities are and what their business is
and whet her a conpany is organized in a certain

pl ace may not be so relevant as what their
activities are and what their businesses are. For
i nstance, a parent who guarantees all the
activities of a subsidiary that may be not U. S.
based and conbines all of the swaps in a common
book, uses commobn systens and nmanagenent and those
ki nds of things, all of those to ne would be

I ndicia of what the statute was i ntended to govern
and show that the whol e purpose may be very
different fromother statutes or other regulatory
regi nes, the Fed and others, the SEC and CFTC. So
| would go back to those sections and | ook at
what's substantively going on.

MR. RIGGS: Thank you. First of all, we
do need a definition obviously. Since the SEC and
the CFTC already have definitions, | assune that
you would work with what you have and not start
fromscratch. | think it's inportant, and | know

you guys are going to focus on this, the
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definition for futures and securities have existed
with differences because those markets are quite
different. Now if you have a single nane credit
derivative and an index credit derivative with the
sane counterparty under the sane agreenent to be a
U.S. person for one of the transactions and not a
U. S. person for the other transaction is just not
tenable so that it's a high priority nore than
ever on the SEC and the CFTC harnoni zi ng t hat
definition. And nore inportantly as well,
what ever the definitionis, it needs to be
har noni zed internationally so you don't fall into
a situation where soneone is a U S. person for
U S. rules and al so an European person for the
Eur opean rules, and again we get back to the issue
of having potentially conflicting multiple sets of
rul es applying to the sane person.

M5. MESA: Luke?

MR. ZUBROD: End users are primarily
concerned with being able to continue to
efficiently and effectively nmanage their risks and

| think contributing to that cause is being
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subject to a single set of clear rules to the
extent practicable in any given circunstance. So
| think clearly defining U S. person wll
contribute to this clarity though international
coordination is al so essential for the purposes of
achi eving harnony in the absence of duplicativity.
I think at a m ni mumwe believe it would
be hel pful to clarify what does not constitute a
U S. person. A foreign subsidiary of a U S
person should not be a U S. person if it has no
significant connection to the U S. and we believe
it's inportant that the nere ownership or
guarantee by a U S. parent should not formthe
sole basis for determning that a foreign
subsidiary has a significant connection to U. S.
law. It's inportant that U S. |aw acknow edge
that many U. S. conpanies set up foreign
subsi di aries not for the purposes of evasion but,
rat her, because it nakes good busi ness sense in
operating a reqgul ar business. These subsidiaries
may be physically | ocated abroad and have busi ness

operations abroad, et cetera, and wll thus be
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subject to regulatory requirenents fromforeign
regulators. | think one inportant guiding
principle should be that if you're subject to
regul ati on el sewhere, you shouldn't be subject to
the U S 's regulatory regine as well. Though |
thi nk an i nportant consideration in establishing
this principle is working through tim ng
considerations. To the extent that the U S 's
regul atory regine will becone effective first, the
fact that other countries or other jurisdictions
have not yet conpleted their regulations and
shoul d not de facto then subject that entity to
US law. So | think comng up with a nechani sm
that accommopdates timng differences relative to
the inplenentation of regulations in multiple
jurisdictions is inportant.

MR. RADHAKRI SHNAN: That's a big issue
for us, or for ne anyway, and this argunent has
been nmade before, wait until country X finishes.
What that nmeans is that if we did that, we are
going to peg ourselves the | ast person, the |ast

jurisdiction that finalizes these rules so the
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concern we have is you've got a statute out there,
you' ve got an obligation to finish regulations in
1 year, which we didn't do, but still it doesn't
mean that we're not going to finish it. So why
should we wait? That's a critical question. Wy
should we wait until country X or country Y
finishes it 5 years down the road, because then
t he nmonmentum goes away. | realize sone of you
want that nonentumto go away. | think that's
fine. But fromour perspective we can't let it go
away.

MR. ZUBROD: | would certainly
acknow edge that that's a conplicated process to
figure out howto inplenent this, but | think it's
| nportant to note that many of the activities that
could be subject to regulation in foreign
jurisdictions either have limted or no connection
to U S law and to the mtigation of systemc
risk. So | think balancing the desire to have a
robust regulatory franmework should al so be in
tension with the desire to ensure that end users

are not subject to regulation that does not
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contribute materially to the mtigation of
system c ri sk.

M5. MESA:  Marcus?

MR. STANLEY: | wanted to respond to
that by saying that it's a good thing to avoid
duplicative or multiple regulatory regi nes and
where it's possible it should certainly be done,
but it's not a statutory goal as | see it. The
goals of the statute are pretty clear, and to ne
shoul d take precedence over sone of these issues,
and that's protecting the U S. econony fromrisk
and from exposure. One thing, this issue of
foreign subsidiaries has al so cone up of course in
margin requirenents and in coments on the
prudential regulators' rules. One thing | don't
see in these conments is any expl anation of how
the U S. parent is protected fromlosses in the
subsidiary. To ne if the U S parent is going to
be responsible for the subsidiary's | osses, that's
a connection to the U S. econony right there. W
have seen derivatives | osses spread

internationally before. To conmment on the timng
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to reinforce what the gentleman at the end said,

it seens to ne there's a certain first nover
advantage here. |f you can be the one to get out
the details of our rules first then there nay be a
tendency for other countries to follow you and I'm
an "Anerica first" kind of guy so | think there
are sone advantages to that especially when we're
| ooking at a situation where the whole G 20
commtted in 2009 to a simlar set of conceptual
goals, so we're all follow ng the sane path here
and there m ght be advantages to being the first
to get the details of that path in.

M5. MESA: Bill?

MR. MANSFI ELD: A comment back to not
waiting for the rest of the world. | think that's
a legitimte concern, but | also think that these
rules are conplex and | think the international
markets are conplex. | think we need to do it
carefully. | think we need to take our tine. |
think the U S. regulators can set the standard
with regard to how t hey expect swaps to be

regul ated and derivatives to be reqgul ated, and
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they can watch the rest of the world follow suit

or not and if they don't, it's within your purview
to further broaden your scope. It's a legitimte
concern, but | do think that we need to carefully

| npl enent these rules and regs over a period of
time and we need to see how ot her international
regul ators are inplenenting simlar types of

rul es.

Back to U.S. person, | think as to the
definition, I think I'm sonewhat opposed to Wally.
| think the definition for U S. person is nore
transactional. How | think about it is what
transactions are in scope and | don't think of it
as an entity-level type of definition. | hear
Marcus and it's a correct concern, but how about
the risk everywhere and what does that nean? |
think to take that a step further, the risk of an
Institution isn't just derivatives. The risk of
an institution is the lending business, it's the
deposit taking business, it's all the other
busi nesses i n Robobank's exanple that an

I nternational bank will engage in. So you can't
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just say, | need to regulate all of these
derivatives because that's going to nake them safe
and sound. You need to take a very holistic
approach with regard to regulating the risk of an
institution and that's when we talk to the
prudential regulator that will |ook at all of our
ri sk including derivatives.

M5. MESA: Ethiopis?

MR. TAFARA: | think it would be
particularly hel pful if people could be specific
as to the consequences of not waiting. |'ve heard
general statenents as to the need to wait in the
interests | guess of a level playing field, but
the question that cones to ny mind is what would
t he specific consequences be of not waiting? One.
Two, | wonder whether or not it doesn't nmake sone
sense to draw a distinction between conflicting
requi renments and duplicative requirenents.
Conflicting requirenents put in the position of
not being able to conmply with different sets of
rules at the sane tinme. Duplicative requirenents

are of a different nature and they have a cost and
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t hey have varying costs depending on the nature of
the duplication. | think it would be useful and
|'d like to hear whether or not it is your view
that there is a difference between those tw and
whet her or not duplicative requirenents are
actually of much | esser concern than conflicting
requi renments.

M5. MESA: | know | have a few questions
out there and your nanmes have been up for a while.
Denni s?

MR. KLEJNA: | think it's inarguable the
strictly legal point that Ananda nakes, but |
really do agree with the general sentinment as to
what is going to be alternative. W've heard
repeatedly and it's clearly true that the
Commi ssions are working aggressively with foreign
regulators to try to get these things to be as
consi stent as possible. The statute is explicit
too about the ability to rely on conparable
regul ation which this agency has done for a
generation. So inevitably, and this is the timng

| ssue, there is going to be a tinme when there is
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going to be in all |ikelihood sone neani ngf ul
conparable regulation. | wish | had an exact
answer for Ananda's question because | understand
the point that he has the statute, but | do think
that there's roomwthin the statute, and we all
know because we've had separate tal ks previously
about particular problens for exanple when a
non-U. S. entity has becone designated as a
clearing organi zation and the provision in the
statute that if you're going to clear you' ve got
to be a registered FCM that goes to the heart of
t he whol e omni bus concept that's worked so
efficiently in the Part 30 regine.

But the alternative to not waiting is
having firnms conply and do whatever structural or
organi zational alterations are necessary to neet
the Anerican requirenents and then in a matter of
time having to either change them or having to
t hi nk about the opportunity of changing them and
that's an expensive process. | guess | wonder if
we can't think of a way in which -- it's like this

definition of U S person. To ne the nost
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| nportant thing mght be whatever the definition
Is, is there a way to pick out the el enments of
regulation that are really the goal of the statute
and the goal of the G 20 undertaki ng and cone up
with a way, even in a devel opi ng way, that through
I nformati on sharing, through reporting, that while
this process is ongoing in these other
jurisdictions, the American regulators could reach
an appropriate |level of satisfaction that they
have an idea of what's going on, that the thrust
of Dodd-Frank is not being evaded. This is all
very, | know, anorphous soundi ng stuff, but the
timng issue is really a critical one and maybe if
we just thought in terns of the different pieces
of the regine that Dodd-Frank contenpl ates and
figure out a different way to reach a | evel of
sati sfaction we could nmaybe find a way to bridge
this timng gap.

M5. MESA: David, why don't you take the
next comrent and then we'll go to Brian?

MR. KELLY: You stole a fair anmount of

ny thunder, actually. One, | think you have a
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fair amount of flexibility, you are going to be
first, you're going to regulate U S. markets and
that will happen well before Europe and sone of
the other countries are finished, but you can be
cauti ous about how you define the extraterritori al
scope because you do have to make a finding that
what you're | ooking at has a direct and
significant effect in the United States. And |
think if you | ook at sone of the other |egal areas
where that | anguage has been used, particularly in
antitrust, it is actually fairly narrowy
construed. So | think you have the flexibility to
do what you need to do for your core nmarkets in
the United States, to tread carefully
extraterritorially. For a nunber of the firns
around the table who are large global firnms, we
have a very conplicated inplenentation job ahead
of us know ng what we have to inplenent and to
whom and to what transactions your rules apply is
absolutely critical for us. And | think you have
flexibility to define a reasonable scope and to

work closely with the regulators in other
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countries as they develop their rules as the
statute contenplates. | agree with Ethiopis that,
yes, there are conflicts and they're duplicative.
At the sinplest level, you can't clear the sane
trade in two different places. Duplicative trade
reporting, as an exanple of a duplication, will be
expensive. | think it wll probably degrade the
quality of information that's available to you as
regulators if we have to report the sane trade to
two different transaction repositories.

M5. MESA: Let's take sone nore and try
to clear through this issue. Suparna?

MS. VEDBRAT: To answer your question on
what may be an inpact if we don't wait for the
har noni zati on, we have a concern that if we are
unabl e to achi eve a high degree of harnonization
both in the rules thenselves as well as in timng,
then the deep and liquid derivative markets that
we currently have wll get fragnented and that's
going to inpact conpetitive pricing that clients
receive today. It's inportant for us that the

U S. remains a conpetitive trading jurisdiction.
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There are many investnent dollars that nust remain
in the US and we don't want themto be

di sadvant aged because we were the first to put
forward the rules and they may overall inpact the
way we invest.

The ot her question related with U S --
and | think we all greatly benefit fromclarity
within that definition because if you were to take
a case just as an exanple, if we were to trade a
foreign domciled account with a foreign branch or
Institution but it's managed by a U S. nmanager or
It's a subdel egation to a U S. manager then what
purview would that fall under? So that definition
woul d really help us to define how our business
nodel needs to change to accommpbdate all the rules
with the various differences.

M5. MESA: Thank you. Tonf®

MR. RIGGS: | guess one anot her exanple,
Ethiopis, in particular is since we're focused on
the conpetitiveness of U S. firns, one concern is
whet her there's a first nove di sadvantage in fact

which is that while we're conpletely supportive if
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going live in your tinmefranme with U S. clients
however defined, one froma U S. dealer
perspective is since it's very easy for clients
outside the U S. to just go to sonebody el se
that's not a U S. person or a sub of a U S.
person, once you have this gap period between when
the U S. goes live and the rest of the world goes
| ive creates a period in which business, client
relationships, liquidity, whatever flows sonewhere
el se, and then ultinmately when the rest of the
wor | d harnoni zes with the U S. approach, the
gquestion is, can you get it back and then what's
happened in that interimperiod? It's highly
conpetitive and this isn't about deal ers being
able to tell clients what to do, this is about
clients telling us what they're going to do so
that | think is a real point.

And to your point about obviously
duplicative is not as bad as inconsistent. The
I ndustry has got a big lift to get clearing and
execution and trade reporting up and runni ng and

obviously that's of primary inportance and any
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costs that slow that down froma policy
perspective, if you can avoid that, obviously that
woul d be a good thing to be as harnoni zed and

I nternationally consistent as possi ble and take
advant age of one nethod or type of reporting that
wor ks for everybody.

M5. MESA: Wally and then Brian.

MR TURBEVILLE: So nuch to tal k about
and so little time. First, the whol e issue of
standards and clarity. | suppose if | were
sitting up there | would be thinking in terns of
| ooking at the statutory things. By the way, you
may di sagree with what | said about the standards,
| was reading fromthe statute. What | would do
Is | ook at using exanples. [In other words, |
woul dn't try to tie down what is a U S. entity or
non-U. S. entity when you have standards that you
can deal wth in terns of what kind of business it
I's or what kinds of activities they are.

Certainly exanples woul d be hel pful to give
peopl e, pick a nunber, 99 percent of the certainty

that they need and the 1 percent that's on the
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margin may or may not be coverable, but on the
ot her hand that m ght be just the one you need to
deal wth.

The second issue that | think we should
drop back and think about is all these firns, |
didit nyself, that's what | did for a living for
a while, participate in the derivatives nmarket.
Derivatives are epheneral, they defy the notion of
territoriality, they defy a ot of things -- they
defy understanding. And | think we have to
recogni ze that we can't wallow around in the
who-goes-first thing and end up in what is in
effect a race to the bottom or what woul d nove
this whole thing toward the derivatives nmarkets
being in an extral egal environnent at the end of
the day as everybody waits for what's going to go
on. The fact is, | think that the duplicative
Issue is inportant. | was in a briefing with
Senate staff on Friday where we were tal king nore
in terns of overlap rather than duplicative, but
that's the same point. | think that has to be

enbraced because it's going to occur, and | think
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one thing that industry needs to do is recognize
that the regulators are not foolish, they' re not
here or in Europe or anywhere else, they're going
to deal with overl appi ng regul ati on and

overl apping regulation is inevitable in such an
epheneral market and | think that's an inportant
thing to think through. Again, things that
require contrary behaviors are problematic, but
overlap and duplication is inevitable in a

mar ket pl ace |ike this.

Last, the whole issue of entity versus
transactional. | know the industry wants that. |
can't figure out what the justification of it is.
The statute gives a pathway to deal with these
i ssues and in nmy way of thinking there are
transactions that are jurisdictional that are
covered and then your behavior with respect to
t hose transactions m ght constitute you a swap
deal er, whether your country or origin is Pakistan
or the United States, you m ght becone a nmj or
swap participant. The question is whether the

transactions are jurisdictional and the activity
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Is jurisdictional and that's in the statute. So |
don't see sone giant divide which would say
certain kinds of attributes of entities
categorically elimnate themfromjurisdiction
under the statute. Maybe |I'm m ssing sonething,
but the argunent is nmade that way. |'ve read
every law firmpaper | can find in terns of
comment. | can't find the justification for it
and maybe fol ks could enlighten us all.

MR. BUSSEY: Thank you. | wanted to
drill back down on sonething that Luke, Wally and
Marcus tal ked about a bit earlier which is about
foreign subs, both where there's just ownership
and then there's a guarantee. And | guess for
Wal |y and Marcus, let's take the situation of a
dealer in London that's owned by a U S. entity,

j ust ownershi p, no guarantee, what's the concern?
| think I heard you suggest that that should be of
concern to U S. regulators. Wat's the concern
there? Then on the guarantee side, why for
exanple is not the MSP category if you have a

U. S. - based parent guaranteeing a foreign sub you
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woul d aggregate up | think under our proposal to
t he parent conpany for purposes of MSP but you
woul dn't necessarily apply dealer regulation to
the foreign entity? And | guess Luke asking the
exact opposition question so | sound fair and
bal anced, if a U S. parent decides to guarantee
the activities of a foreign-based deal er, why
shouldn't that be within the purview of U S.
regulators? O asked a different way, why isn't
that a pathway to avoi d Dodd- Frank? And | open
that up to the rest of you as well.

MR. STANLEY: | do think that in 2008 we
saw a nunber of bal ance sheet entities that didn't
have an explicit guarantee but had an inplicit
guarantee for reputational reasons of the parent
conpany and that was an issue. Also I'mgoing to
confess to not being a | awyer now, but as |
understand it, it's also an issue in the [ aws of
vari ous countries whether you can pierce the
corporate veil and get up to the parent even
w t hout an explicit guarantee and what | wasn't

seeing in the industry comments is a specific
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expl anation of why that is not going to happen and
| would think that would be inportant. 1'll |eave
It there.

MR. TURBEVI LLE: Everything | agree with
there in terns of guarantee. M famliarity with
doing swaps is if the swap is wth an entity which
IS guaranteed, it's the parent that you're dealing
with. Further, | think the key issues are what is
t he busi ness and what are the activities so that
there is nore than just guarantee. There's is it
a conposite book? Is it a conbined book that
they're looking at? Are they sharing systens?

Are they sharing nmanagenent? |s the decision
maki ng and the strategy in common? | think those
are very pertinent issues and | think again to ne
Dodd- Frank gives you the thrust of what you're
getting to that it's not just financial guarantee,
it's, is it all part of the same business, is the
activity the sane because the effect on the
markets i s inportant.

MR. BUSSEY: Are you suggesting that

it's not a guarantee alone or ownership alone is
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enough, it's both that needs to be sonething nore
| i ke common systens?

MR. TURBEVILLE: No. What |'msaying is
beyond guarantee there are other issues,
either/or, it's a matrix of things.

M5. MESA: Bob, you've had your nanme up
for a while. D d you have a comments on Brian's
guestion or sonething previously?

MR, REILLY: Nothing on Brian's
guesti on.

M5. MESA: Let's try to keep with this

one question and stay with the thene. David?

MR, KELLY: ['ll put this in Ethiopis's
conflicts category and I'll take Shell as an
exanple. If Shell has a subsidiary in Germany and
| want to trade derivatives with it today, | would

do that through a CGernman-organi zed entity or

anot her E. U passported entity because derivatives
are a reqgqulated activity in Europe. Neither of
those entities would otherwise likely to be

regi stered as swap dealers. So it's a reasonable

possibility that Shell trading in Germany woul d
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not find a US. firmthat could be a counterparty.
The way we are all organi zed today we are
generally going to have an E. U -facing entity.
We're optimstic that in the MFID revisions there
wi Il be a greater accommobdati on for cross-border
activities into Europe, but |I'mnot sure that
reaching out with this broad a scope is going to
hel p that debate wthin Europe. So there's just a
plain conflict that we may not be able to deal
with Shell's non-U.S. subsidiaries.

M5. MESA: Luke?

MR. ZUBROD: Brian, with respect to your
guestion, I'll answer it froma policy
perspective, putting the end user hat on and naybe
we'll use margin as the sort of w ndow through
which to exam ne this question. End users would
be concerned with the potential for a di m nishnment
of essentially good pricing or a degradation in
transparency that m ght occur fromthe scenario
whi ch you describe. To put forth an exanple, if
we're a foreign subsidiary of a U S. conpany

operating in Europe and if we have the ability to
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trade with say Barclays and BNP Pari bas and ot her
foreign banks and the ability to trade with the
foreign branch of a U S. bank, if the requirenents
on the foreign branch of the U S. bank are nore
severe than the requirenents on the foreign bank,
it wll certainly influence with whom we' ||
transact. |f those nore severe requirenents cause
us to avoid interacting with the foreign branch of
the U S. bank, it could have the unfortunate
consequences of increasing the pricing or at |east
the conpetitive dynamcs that are available in
that particular situation. So | think that's a
policy concern that would be there for end users.

M5. MESA: On Brian's question, |I'm
| ooking at Bill.

MR. MANSFI ELD: | don't know if it's
specific to Brian's question, but it's related to
the general thenes and that is starting with the
har noni zati on. Harnoni zation i s happeni ng and
that regul ates not just derivatives but it
regul ates the whole entity of a banking

organi zation. It includes new regulations with
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regard to liquidity rules and regulations. So the
gl obal rules are taking place. They're going into
effect. |In Europe you have EM R and, as was
mentioned, MFID too that are going to regul ate
the derivatives. So this harnonization of these
gl obal nmarkets is happening. It's not going to
happen at the sane tine and it's probably likely
going to be staged by different | egal
jurisdictions.

The solution to that not happening at
the sane tinme and having themall be the sane from
nmy perspective isn't to take a gl obal approach and
say then I'mgoing to regul ate everything around
the world because that isn't up to ny standards
and what | want to do. | think that's the wong
approach to take with regard to concerns around
rules and regs within other |egal jurisdictions.
The reason | think that is, it gets to the point
of if you do have conflicting rules. By nature if
there's a conflicting rule, then what do | do? Do
| not trade? Do | not offer that product?

Because if | do, I'mwong here but I'mright here
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-- but which one do | care about nore? The whole
nature of conflicting rules with regard to
derivatives is a big one and | think that we need
to mndful that there wll be conflicts, but wll
these conflicts that exist in other regulatory

regi mes be acceptable to U S. regulators and ny

guess is that they will because the conflicting
rules will be specific to those |ocal markets.
M5. MESA: | want to finish Brian's

guestion on foreign subsidiaries ownership and
guar antees. Does anyone have one | ast comment ?
MR RIGES: | would note that obviously
we're noving into a world in which we no | onger
have unregul ated activities or unregul ated
entities. Everybody is going to be registered as
a swap dealer or regulated in the world in those
activities. Al the holding conpanies are now
regul ated and subject to prudential regul ation.
And in particular, all of the swap-dealing
entities are now going to have their own capital
requirenents. It strikes ne that the guarantees

have ceased to be as relevant froma risk
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perspective. Counterparties |ike them because
typically the guaranteeing entities are the ones
that have the rated debt which is a proxy for
under standi ng the credit rating of your
counterparty rather than having each entity around
the world have a stand-alone rating. But given
the capital requirenents and ot her regul ati on of
all the swap dealers nowit strikes ne that the
guarant ee issue fromyour perspective is |ess of
an issue than it was before.

M5. MESA: Dan, would you |like to ask a
gquestion?

MR. BERKOVI TZ: Thank you, Jackie. Mich
of the discussion is we've tal ked about vari ous
results, what the result of the extraterritorial
application should be, how should it apply in this
ci rcunstance or how should it apply in that
circunstance, transaction-based, entity-based or
whatever. Sitting here fromthe agency's
perspective, equally inportant for the result is
how do we get to the result. How are we going to

make t hose determ nations and in what context? |Is
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this sonmething that woul d be done through a

rul emaki ng? Shoul d the agency say, here are the
various circunstances and here we are going to
apply our rules in these various circunstances.
The one issue with that approach is obviously
there are a variety of circunstances and a variety
of circunstances |'ve been through personally in a
nunber of neetings and there's a variety of
different structures and countries, and we're al so
t al ki ng about gl obal harnoni zati on and waiti ng on
jurisdictions, but there are nultiple
jurisdictions that we end up maybe waiting on, so
that there is not necessarily a one-size-fits-all
answer for the various jurisdictions. O an
alternative approach is in a registration-specific
or a transaction-specific determ nation, the
agency has the flexibility to either nake

determ nati ons by rul emaki ngs or by i ndividual

adj udi cati ons and applicants could cone to the
CFTC and say here is ny bank and I'mon this
country with this type of regul ation applicable.

| think these regul ations should apply or
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Dodd- Frank shoul d apply to these transaction
requi renents but my hone regul ation should apply
to these other types of requirenents. That woul d
be a nore individual determ nation based on
I ndi vi dual registration proceedings. For the
agencies that's a nuch nore resource-intensive
determnation. There is also nuch |less certainty
for market participants as to the ultimate result,
but it could be nore tailored. On the other hand,
a rul emaki ng approach could either by
overinclusive or underinclusive. | think in a
general approach it could be that sone entities
could feel ny specific situation doesn't
particularly apply to how the rule is being
devel oped. So we'd be interested in participants'
views on the nethod by which we shoul d be
resol ving sone of these questions in addition to
the result to be achieved.

M5. MESA: John?

MR. NI CHOLAS: Thanks, Jackie. Dan, in
answer to your question, it's a good question, |

think setting it out in a rulemaking is inportant
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to give market participants a roadmap and sone
clarity in terns of how to set up their business
and so forth. | think the agencies clearly have
the discretion to do that. | think the agencies
have the expertise and the expectation to do that.
What | would say in terns of general thoughts on
the matter is ook to what is already in place.
Look to what has worked in the past. | think the
CFTC s Part 30 framework has worked. | think that
it held up very well during the financial crisis
and shoul d be | ooked to as a guide. | understand
the differences between the swaps narkets and the
futures markets, but | also think that the swaps
markets are clearly noving toward the futures
markets in terns of centralization of execution
and cl earing which would probably make a little
nore sense in terns of a Part 30 framework, and
not to discount the SEC s 15(a)(6) franmework
either that also | think takes into account to a
certain extent conparability of foreign
regul ati on.

The other point | wanted to throw in
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there is in ternms of the |anguage relating to a
significant and direct inpact, | have to confess
that | haven't read the legislative intent on
that, but I wonder whether that may be nore
related to a catch-all type provision for

enf orcenent purposes as opposed to | anguage which
Is set out to establish things |like registration
and reporting requirenents. Cbviously the
agenci es have to have broad enforcenent authority,
but I'mnot sure that that | anguage is necessarily
put in the statute in terns of setting up the
initial regulatory structure. Thanks.

M5. MESA: Bill?

MR. MANSFI ELD: Dan, | would certainly
with you and | think nost participants in the swap
mar ket woul d agree that having a clear guideline
as to how the market is going to work is
preferable to having bilateral discussions of this
Is how!l amand this is how !l think I should do
it. | think the discussion we're having right now
Is very direct toward that, and that's defining

what's in scope and if we define what's in scope,
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clearly define what's in scope, then the

organi zati onal aspects and the differences between
entities can be resolved. Again, defining what's
In scope is US person. | think the Reg S
definition is one that has been cited as a good
reference to point with regard to the definition
of a US. person. I'mnot a lawer, but it seens
reasonabl e and | ogical to base the definition on
the scope of the transactions or what woul d be a
Reg S determnation, and simlar to John in that
direct and significant is sonmething that's in
addition to this. | would think that it does give
the regul ators and al so the nmarket participants
that we shoul d determ ne when we see sonet hi ng
direct and significant and | think that would nore
| i ke a mani pul ati ve or fraudul ent type of

activity. So we have a very high hurdle to
overcone with regard to direct and significant. |
thi nk that having the definitions of a U S. person
clearly defined is going to resolve a |lot of the

I ssues with regard to the differences anong

entities.
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M5. MESA:  Suparna?

M5. VEDBRAT: | second that nore
har noni zation and clarity in the rules thensel ves
per haps maybe phased in on the effectiveness of
these rules is a better approach. [|f you were
consi der the second alternative that was presented
which is highly custom zed, for an end user that
has many counterparties that they deal with, not
only woul d we have to understand their custom zed
structure, then we would have to overlay our own
account structure on top of that which could
becone a very conpl ex exerci se.

M. MESA: Wally?

MR. TURBEVILLE: | think that given the
nature of the swaps market and the derivatives
mar ket and its breadth and the epheneral stuff
that | was tal king about earlier, it seens to ne
that the right approach is to again enbrace
overlap and duplicative so long as conflict is
taken into consideration which neans that | think
the right approach is not to nake sone sort of

cosm ¢ high-level definitional construct but,
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rather, deal with the standards and say these
activities aren't included. The reason |I'm saying
that is, while overlap if properly done and
internationally is inevitable and sonething to be
dealt with, gaps woul d be problemati c because the
ot her part of the swaps market is it's very
portable and it's very easy to exploit gaps. So
what | would do is go with a broader sort of
approach but with sone concrete exanples to
provi de peopl e gui dance.

One nore thing real quick, the whole
| ssue of the materials | was reading and |I' msure
a lot of folks are famliar with it, it's not an
I ssue of mani pul ation of the market, it's really
the standards for extraterritorial application. |
get nost of ny learning from Sullivan & Comel |
witing for the industry and that's what they were
thinking. | don't know | got it fromthose
folks. | think those issues really do apply by
the way they were intended to apply to the
extraterritorial issue.

M5. MESA: |I'mgoing to take one nore on
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this issue and then we're going nove on. | know
you haven't had a chance to speak, Bob. Go ahead.

MR. REILLY: First, to Dan's point, you
can't do it transaction by transaction or entity
by entity. | think you have to set up categories
of different types of transactions. | think one
of the things you need to | ook at when you set up
t hose categories is the location of the underlying
product. Commpbdities are a little bit different
than financial products that we've heard a | ot
about this norning. Commobdities are tangible,
they' re used by real people and they're used in
real places. So | think that you have to take
that into account when you think about what is
sonet hing that has a direct and significant inpact
on U S. comerce.

Going to David's exanple for just a
second, if we have a German subsidiary of UBS
dealing with a German subsidiary of Shell and
they're trading German fuel oil, | think it's
pretty clear that Title VII would not apply. On

the other hand, if trade is involving a U S. bank,
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say a German branch of a U S. bank, then perhaps a
little bit closer call, but | would argue that if
we' re tal king about the underlying commodity being
German fuel oil, that should not a jurisdictional
transacti on.

M5. MESA: | want to nove on. | know a
| ot of people want to keep going on this one.
Ananda?

MR. RADHAKRI SHNAN: One of the
considerations is the desire to treat people in
the sane circunstance the sane. Wat do | nean by
that? I1'mgoing to pick two banks here, Gol dman
Sachs and UBS. You're headquartered in
Switzerland and you' re headquartered i n New YorKk.
Let's say the Conmm ssion were to say, Gol dman
Sachs, you need to register the swap deal er and
|l et's say both of you do activities that bring you
wthin the definition of a swap deal er and the two
Comm ssions were to say, ol dman Sachs, you have
to register with us and with the SEC. UBS, you
don't have to because you're subject to regulation

in Europe. A question, is that fair? Because |
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think that's one of the things that we have to
grapple with which is how do you treat people --
you choose to do business in a particul ar way.
Now | guess UBS could set up shop in the United
States and do it that way. That's up to you. But
| think fromny perspective, that's a critical
el ement of what do the Conmmi ssions have to do
which is treat people the sane.

M5. MESA: Tom and then Denni s.

MR RIGES: First of all, it's not fair.
But | think what we're saying is that wth respect
to U S. people, everybody is going to have to
conply with the rules whether they' re based in
Swi tzerl and, based in New York or wherever they're
based, so that's not in question. The issue is
W th respect to activities outside the United
States. W have global entities wwth U S. and
non-U. S. clients so how do you treat the non-U. S.
activities of these global entities?

From our perspective, the prudenti al
regul ators' margin rule is very unfair. [It's

asymmetric. It applies one set of rules to
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U. S. - based organi zations and a different set of
rules to non-U. S. -based organi zations. W' re not
sure why the activities of a non-U S. bank who has
significant U S. activities don't need to be
regul ated but our offshore activities do. W
think that the rules should be fair. W think
everyone is going to have to conply with U S
rules. And with respect to the non-U S. rules we
think there should be an even playing field
between U. S. -based firnms and non-U. S. based firns
wth respect to their non-U. S. activity.

M5. MESA: Dennis and then David.

MR. KELLY: | think that that's pretty
clear and | think it's inportant to have brought
t hat point out because if you're dealing with an
Anerican resident counterparty then it's pretty
difficult to get yourself out of Anerican
regul ation. There nmay be sone de mnims
exceptions to that, and by de mnims | don't nean
de mnims, mnims, mnims that's been proposed,
but that's really it. The rest of it really it

seens to nme ought to be dealt with through sone
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i nformati on sharing and an aggressi ve use of
enforcenment authority on this like, for exanple
mar ket mani pulation. And | do agree with Wally
and a little less wth John about what this

| anguage is intended in the statute. | think it
is a regulatory provision. | think the

Enf orcenent Division would consider that to be a
pretty constrained reach on its ability to go --
and certainly historically it's been much nore
aggressive than that in terns of manipulating a
market. Personally, | don't know the difference
bet ween German oil and Anerican oil. | appreciate
the attenpt to distinguish them but | understand
froma nmani pul ati on on a narket price standpoint
and fromthe enforcenent ability, that's a
separate category. But ny point is that that is
there and that is avail able and has been and w ||
continue to be. So if you're going to regul ate
anybody who's dealing with an American resident
counterparty which is the what the bulk of this
really ought to be all about, then I think the

rest of it as difficult as it is, to ne that's why
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| keep com ng back to the timng issue. The talk
about duplicative and conflicting to ne woul d
al nost be the good news at this point because that
woul d nean that there's sonething out there that
you can conpare it to and we can nake sone
i ntelligent decisions about how to apply it.
We're not even there yet which is Ananda's point.
But I think that as | said before, if there are
ways to parcel out the elenents of what you care
about, | think when you consider that this is a
great success for what the G20 wanted. Everybody
I n the universe agrees wth this fundanentally or
at least generally that all regulators want to
force everything to clear, all regul ators want
nore transparency and that's where everybody is
going. So trying to acconmopdate a harnoni zed way,
and harnony is inpossible really, but in a
mut ual -rel i ance way of dealing with that when
everybody is sort of generally noving in the sane
direction I think ought to be an achi evabl e goal .
M5. MESA: David?

MR. KELLY: Responding nore to Tom's
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point, | think for internationally active
financial institutions, we think there should be a
| evel playing field so that if Goldman Sachs is
acting through its U K branch or a U K
subsidiary, the sanme rules ought to apply. W
care about it. Sone foreign banks active in the
United States nay well end up registering their
mai n bank as a swaps deal er in which case we woul d
expect if our London branch is dealing with a
French counterparty or a German counterparty that
It would generally not have to follow U S. rules,
but if it's dealing with a U S. counterparty,
absolutely. Every requirenent applicable to a
swap deal er nust be conplied with. Wthout that |
think a nunber of institutions will run into
serious difficulties in how they structure their
operations certainly in the near-termand wth
constraints on their operations in the
| onger-term

M5. MESA: Let's take one nore. Wally?

MR TURBEVI LLE: Sone great comments.

Denni s, especially that was a very w se di scussion
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of things. Tomwas tal king about the fairness and
fell into activities, and then Bob was tal king
about physical comodities and how they're
different and | sort of put those things together.
It's kind of an interesting thing that really goes
to the issue that makes this so hard, that nakes
It so that broad rules perhaps are best with
carve-outs. Petrol eum products may be different

I n Europe, but on the other hand, conmunity i ndex
funds shifts fanously between West Texas
Internmediate and Brent in favor of Brent in
February which after that for whatever reason,
possibly for that reason itself, there was this
huge di sparity between Brent and West Texas

I nternmedi ate and prices changed on West Texas
Internmediate oil in the United States. M point
bei ng, activities in physical and not in our
country have a huge effect back into this market.
So | think that really speaks to the question of
how extraterritoriality has to be flexible enough
to deal with the kinds of effects that cone back

into the market and because of the way swaps are
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structured and the nmarket pl ace has grown up, |
think flexibility is really called for and we
woul d really endorse that as a concept and then
carve-outs for activities that do seemto be
nonj uri sdi cti onal .

MR. COOK: We've spent a lot of tine
t al ki ng about who should be and who should not be
a US person and it feels a little bit like it's
an all-or-nothing thing, that we haven't been very
nuanced | think about whether are you in for all
requi renents. So | wanted to ask whether that's
intentional? Do you believe that if you're in,
you're in for everything? W have a nunber of
requi renments that are in play here. One is the
entity registration and the entity conduct rules.
Another is the trade reporting rules. W have
mandat ory tradi ng requirenents. W have nmandatory
clearing requirenents. Should the way we think
about who is subject to those rules differ based
on -- between those rules or are you thinking that
once you're in the regine, you're in for al

pur poses?
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M5. MESA:  Marcus?

MR. STANLEY: | think this goes back to
sonething that | think John was saying earlier
when he was tal ki ng about the
di rect-and-significant test possibly not applying
to certain kinds of registration or structure and
reporting, that it was nore limted. | disagree
Wi th what he was saying in that case. | think the
di rect-and-significant test goes to the overall
goals of the statute and | think what you want to
do is you want to trace back the various
requi renments to the key underlying goals of the
statute which invol ve transparency and systemc
stability. So I don't think anybody really cares
If a conpany is reporting sonme information about
its swap on page 4 on the German form when it
woul d be page 2 on the U S. form but you care a
| ot about whether it's reporting all the necessary
I nformation on that form because that goes to the
transparency issue and this to nme is why it's so
potentially worrisone that people are talking

about exenpting frommargi n requirenents that goes
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directly -- margining uncl eared derivatives goes
very directly to the stability requirenent.

| also want to nention a few things that
peopl e have been saying on this
di rect-and-significant connection, that there
seens to be sort of an attenpt to inflate how
| nportant that connection has to be. W heard the
word "dramatic" used before. | think that was
David and that's not in the statute. And the
statute itself says a direct-and-significant
connection with activities in or affect on, so
that affect on is also inportant to think about.

One | ast point, sonething Suparna said
before and | think often gets said in connection
With this discussion is that the argunent is nade
that we need to Iimt our extraterritorial reach
in order to preserve investnent dollars that we
want to remain in the U S in order to help the
U.S. econony by making U.S. conpanies nore
conpetitive. |If that's the case, then that's a
connection back to the U S. econony. It al nost

seens to be the case that people argue that we
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have to restrict the extraterritoriality on the
one hand because you want to help U. S.
conpetitiveness which will help the U S. econony
because those profits wll flow back to the U S
But on the other hand, if we [imt it, those risks
will not affect the U S. econony because the

| osses will not flow back to the U S., that we're
going to sort of have our cake and eat it too and
that seens to ne to be a contradiction. |f you
want to nake the argunent that the profits are
going to cone back to the U S. econony, you should
have to be very specific about how those risks
won't cone back to the U S. econony as well.

M5. MESA: Thank you. Bill?

MR. MANSFIELD: It's a good question. |
think the answer has to be you're in, and what
does that nean? | think with regard to that
particular transaction, all the transacti onal
requirenments with that which is reporting,
clearing, et cetera. Then it gets a little bit
nmore difficult when you think of other elenents

within the rules and regs which are margin. |
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think it's possible to be in on margin. [t gets
even nore conpl ex when we think about capital so
with that particular transaction | need to hold
this anmount of capital because this is where this
jurisdictional rule applies for this particul ar
transaction. That | think gets nore problenmatic
because the whol e concept of netting and the
gl obal transactions that |1'd have with the
counterparty. So largely you have to be in. | do
think that it does get back to a question that |
think we'll discuss hopefully sonetine this
norning, on the affiliate transacti ons because
then I think about you're in but then I think
about how |I've nmanaged ny book and market risk and
being able to transact with affiliates is
| nportant to have those out in order to be in with
regard to transactions with U S. clients.

M5. MESA: Denni s?

MR. KLEJNA: | want to nake one poi nt
about the statutory | anguage, have a
di rect-and-significant connection with activities

in or affect on commerce of the United States. | t
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says the comerce of the United States. It
doesn't say commerce in the United States.
Comrerce of the United States is a pretty profound
thing, it seens to ne. You can affect comrerce by
pi cking up the phone from sone place and having a
basebal | mtt delivered to where you are, but to
affect the comrerce of the United States, in a
direct-and-significant way, is a pretty high bar,
| woul d think.

M5. MESA:  Suparna?

M5. VEDBRAT: | think it's also
| nportant to understand what touch points in the
transaction are the entities involved would bring
you into the purview of Dodd-Frank. There are
sone | ess obvious than just the counterparty
t hensel ves or the client such as if you have sone
operational efficiencies in your process where you
may handle all your confirms within the U S. or
your col |l ateral nanagenent may be U.S. based or
U.S. dollar denomnated. Things |like that. Wuld
that include you if you are dealing with a foreign

entity froma tradi ng perspective and the client
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Is also domciled outside the U S. ?

M5. MESA: Thank you. Ethiopis and then
|'"'mgoing to junp in.

MR. TAFARA: Thanks, Jackie. | wanted
to get back to sonething Dennis said earlier and |
think he's right in that I would say it's a pretty
significant achievenent to get the G 20
jurisdictions to agree on trading, trade reporting
and dealing and dealer regulation. O course they
agreed at a relatively high level and the devil
will be in the details, and until we've seen how
various jurisdictions give effect to those
principles, it's hard to say what the | evel of
conparability really will be and depending on the
| evel of conparability we may be able to get to
reliance or not. But as a conplenent to that, |
wanted to probe sonething David Kelly said earlier
or | think you said in that you were saying the
timng issue which is of concern here as | hear it
Is of | esser consequence if the scoping is right
or the scoping of our rules, or are you saying

that even if we scope themcorrectly that timng
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remai ns of consequence and of concern in |ight of
conpetitive concerns you may have or conpetitive
| ssues that arise?

MR, KELLY: It remains a concern but |
think that with a narrower extraterritorial scope
at least initially for your rules, it nmakes our
| npl enent ati on jobs and our conpliance prograns
easier to develop if we know what we're doing.
There is clearly still potential for conflicts of
regul ati on between the United States and ot her
jurisdictions. W have sone of that today. This
wi Il surely give us 100 new problens to sol ve and
|"'msure we'll be working with you to try to do
that. But | think as a practical matter our
| npl enmentation tinme schedule is probably not going
to be the sane as certainly the slower people in
the rest of the world.

M5. MESA: John?

MR. NICHOLAS: In answer to Ethiopis's
guestion, |I think timng is less of a concern if
you do get the scope right, in particular thinking

about the potential issue of retaliation. | think
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I f we are overreaching or over inclusive we invite
that from European and Asian regulators. Just to
t hrow out an exanple, requiring a non-U.S.
cl eari nghouse to register with the agency as a DCO
for exanple or to require every clearing nenber of
a non-U. S. clearinghouse to register as an FCM we
need to think very hard about that | think and |
understand there are issues with that on the
regul atory side absolutely that need to be worked
out. But again | think if we get the scope right,
| think timng is |less of an issue.

M5. MESA: Tonf

MR RIGES: On your point, Ethiopis, |
generally agree with your statenment. | think with
respect to, let's assune the rules are just
applying to U S. people for exanple, | think
within that scope we still have to be focused on
what you guys obvi ously have been doing a | ot of,
phase-in and sequencing. So how we sequence the
I npl ementation of the rules and how they're
phased-in will have a big inpact on how nmuch we

can get one and how qui ckly. Because sone things
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arguably go before others in the inplenentation
tinmeline thing, but as a general matter | agree
W th your scoping point.

M5. MESA: The | ast comment here.
Wal | y?

MR. TURBEVI LLE: Quickly, again U.S.
persons, that is the task ahead of us. But in
ternms of scope, keeping in mnd that the U S.
regul atory schene is an articulation of what the
| egal and business communities -- how the border
has been drawn between unacceptably risky behavi or
and | ess risky behavior so that the conpetition
I ssue is by definition tal ki ng about engaging in
ri skier behavior that the culture has sort of
suggested is the proper behavior to engage in. |
know it's not as sinple as that, but we should
keep in mnd that -- and | understand fol ks j ust
want to do business and nake noney, | got it --
but we should keep in mnd in saying that's
problematic to ne because | can't conpete in that
kind of activity, that that is specifically the

kind of activity that the culture has said is too
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ri sky to do.

M5. MESA: Wien | opened this panel |
tal ked about that we woul d address clearing,
reporting and tradi ng, those issues that apply to
all persons and we've danced around whether there
are true conflicts or whether it's mainly overlap
t hat we see devel opi ng, and understandi ng that the
rest of the world doesn't have a solidified
position on anything yet really, but we have seen
Eur ope energe with proposals and Japan. | want to
ask the panelists if they see any true conflicts
energing regarding clearing, trading and
reporting. Are there real conflicts or mght we
see energi ng overlap and duplication? Luke?

MR. ZUBROD: One significant conflict
woul d result if the scope of the end user
exenption in one regulatory jurisdiction is
different fromthat in another. And whereas the
scope is firmy set here inthe US., it remins
fluid abroad. One area where there is current
di sharnony or is trending to be current disharnony

Is wth respect to the real estate sector in terns
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of how Dodd- Frank treats that sector and how EM R
treats that sector in European proposals. Real
estate i s fundanentally nonfinancial in nature and
real estate conpani es use derivatives to hedge
commercial risk, but it can often be owned by
entities that are financial in nature. Dodd-Frank
t ook a nuanced approach in assessing whet her or
not real estate entities were financial or

nonfi nanci al using a two-pronged test considering
both the | egal structure and the underlying

busi ness activity. EMR is currently drafted such
that it focuses exclusively on |legal structure and
consequently many real estate conpanies in Europe
and Anerican conpani es operating in Europe could
be subject to a different availability with
respect to the end user exenption. So we woul d
encourage, to the extent possible, that U S.
authorities work with their foreign counterparts
to ensure that for the benefit of conpetitiveness
any di sharnoni es between the U S. and foreign
approaches are resolved with respect to the end

user exenpti on.
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M5. MESA: Sticking to true conflicts,
Suparna and then Tom

M5. VEDBRAT: On the clearing front
there is a difference energing currently on the
collateral protection for clients inthe US W
have the omi bus structure and the CFTC has put
forward an alternative approach. |In Europe you
see nore of its aggregated nodel so that's one of
the areas where there is a difference. Related
Wth reporting, I'mnot sure if this would be a
conflict or duplicative, but a U S. entity account
that's a non-MSP were to trade with a foreign swap
dealer, then the reporting requirenents falling on
the U S.-domciled entity which could be a little
bit problematic because it's just a small set of
transactions so we would |ike to see maybe the
reporting to reside wwth the swap deal er even if
It is a foreign registered swap deal er.

MR RIGES: | would note that there is a
| ot of uncertainty still with European rules for
exanpl e, so people are projecting out what they

perceive what wll be real conflicts. For
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exanple, if there a European margin rule that has
a simlar European-centric approach to the U. S.
approach on collecting dollar margin or treasuries
and the Europeans say you have to coll ect
col | ateral -denom nated euros, that would be a
clear conflict if you're a U S.-registered swap
dealer. Also for a European client trading with a
Eur opean entity that's a regi stered swap deal er,
If they trade a 5-year interest rate swap that's
mandatorily cleared here and then Europe al so
requires clearing of that sane transaction, |
t hi nk people are wondering how that's going to
wor K.

M5. MESA: Bill?

MR. MANSFIELD: | agree with the concept
that Luke nentioned in that it's inportant to
| dentify scope and then once we can identify scope
then we can understand what the conflicts are. |
think that the conflicts that were nentioned are
going to be the conflicts within the regul ations
that will develop. | also want us to put

ourselves in the shoes of the European regul ators
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and their thinking of this as well. If they take
a broad interpretation of scope that is beyond
their borders let's call it, we're going to run
into simlar conflicting rules and regs wth
regard to transactions here with U S. custoners.
Scope is an inportant one and | think if we can
clearly define the scope |I think we can elimnate
a lot of the conflicts that nmay exist.

M5. MESA: Bob?

MR. REILLY: In ternms of conflicts, |
al so think requirenents for exchange trading is an
area where we coul d have sone discontinuities, the
rol e of brokers bringing counterparties together
and | mght point out that the definition of hedge
and differences in how hedgi ng m ght be defined
woul d have major inplications both in the area of
position |imts and al so the application of the
end user exenption.

M5. MESA: Thank you. Dennis?

MR. KLEJNA: | wanted to nake the
observation that in the call for clarity which is

hard to argue with, the concern would be that
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that's great as long as you get the clarity you
want because you nay get a lot of clarity and |
don't know where that takes ne. Going through the
list of differences that have al ready been

i dentified that people have pointed to, you get
into the weeds on this stuff. This is pretty
serious stuff and pretty serious differences as to
how you're going to reach harnony on these ki nds
of things. No one envies the job that you have.

| certainly don't. But | think that that really
drives toward a nore conceptual approach and a
communi cative way of dealing with this wth other
regul ators. Maybe that gets you nowhere because
people are definitely going to have to nake a

deci sion on where they're going to clear that
5-year interest rate swap. Sonething |ike that
sonebody is going to have to deci de what you do
because you can't violate one | aw by conpl yi ng
wth the other. | don't know what you're going to
do about that other than have nore neetings with
your colleagues. | guess |I'lI|l stop there.

M5. MESA: Thank you.
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MR. BUSSEY: | wanted to cone back to
U S. person to focus on it fromthe perspective of
the internediary being the U S. person. For
exanple, UBS s New York desk of Gol dman's New York
operations internediating a transaction between
its affiliates or its honme bank and a Canadi an
counterparty where the two counterparties to the
transaction are not U S. but the internediary is a
U S. person. First, does that actually happen in
the real world right now? Second, if it does, how
shoul d these three requirenents, the reporting,
the trading requirenents and the clearing
requi rement apply when the only U S. person is the
I nternmedi ary and not a counterparty to the
transacti on?

M5. MESA: Suparna, did you have a
conment ?

M5. VEDBRAT: Brian, | wanted to add to
that that the internediary could al so be the asset
manager .

MR. BUSSEY: You nean where the manager

Is U S based but the account is actually a
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forei gn owned account ?

M5. VEDBRAT: Yes, exactly, and al so the
counterparty that you trade with is a foreign
count erparty.

MR. BUSSEY: Right.

MR. KLEJNA: The answer is, yes, it's
real. |t probably happens every day at | east at
Toms firms and mne so that Blackrock in New York
calls ny trading desk in Stanford and trades a
10-year interest rate swap for a Brazilian
counterparty for a Brazilian client whose noney is
managed by Bl ackrock.

MR. BUSSEY: And you're setting it up
w th sonebody overseas as well with your hone
bank, for exanple.

MR. KLEJNA: UBS AG s London branch
trades with a Brazil conpany.

MR, BUSSEY: So how should the rules
apply? You answered the easy question and not the
hard one.

MR. KLEJNA: |'Ill start fairly sinply,

and | don't know the answers to all of these
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guestions, | just know that | don't want there to
be a different answer to the question or | don't
want to be required to clear in the trade in two
pl aces. | suspect given the involvenent of a
European entity and a U.S. entity in the short-run
we w || probably have duplicative transaction
reporting because both of you wll want
transaction reports. 1'd |ike hopefully between
you and Europe and the rest of the world you'd get
over that at sone point and we can report it once.
At the very least it would be nice to be able to
report one set of information and not have to
report three or four different sets. In terns of
clearing, if it's a clearable product | suspect
Bl ackrock wll want to clear it, and if it can
clear in the U S. and Europe, | think actually
we'd prefer that the choice be directed by the
client. | think it wll ultimately be the end
user at least on the institutional side who w ||
be driving where trades get cleared.

M5. MESA: Ananda?

MR. RADHAKRI SHNAN: So if we took the
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approach that the requirenents apply to the people
responsi bl e as opposed to people who may have --
"Il pick Suparna's conpany for exanple. |

suspect right now that Bl ackrock is not a
counterparty to the swaps. |It's your client
because the client is financially responsible. So
In the exanple we just gave let's say we said the
| arge Brazilian conpany is the counterparty and
UBS AGis the counterparty and let's assune UBS AG
regi sters because the branch is not a | egal person
so it's you go back. Nobody has been able to
convince nme that a branch is a | egal person.

M5. MESA: Next panel.

MR. RADHAKRI SHNAN:. Next panel. Then
the question is, is the Brazilian conpany subject
to Dodd-Frank, that's the question, as opposed to
-- maybe I'mwong. Maybe people are saying it
shoul d be Bl ackrock that's -- because Bl ackrock is
exercising a certain anount of discretion or
whatever it is that they have to register. |
don't know. | know what your answer is but | want

to know ot her people's answers.
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M5. MESA: Luke?

MR, ZUBROD: |'ll add to the conplexity
of this question by noting that the issue al so
arises wth end users who have centralized
treasury groups that execute for the ultimte
benefit of affiliates and we would certainly
wel cone clarity on howinteraffiliate transactions
m ght be handled. |In this case end users
typically view the interconpany, the
interaffiliate transactions that they execute as
mechani sns that sinply transfer risk within a
corporate group so would hope for or |ook for any
requi rements that not apply to those
interaffiliate transactions except perhaps for
reporting because those don't have a materi al
beari ng on system c risk concerns.

M5. MESA: Ton?

MR RIGES: Qoviously it's a hard
question. One obvious answer may be that the
Brazilian client is not a U S. person and the
rules shouldn't apply to them But obviously one

of the concerns we have, or one of the concerns |
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have, is a lot of the focus on international

I ssues is focused on Europe and there's a big
world of clients out there in Asia, South and
Latin Arerica and Canada where clearly the

regul atory regi nes are even further behind where
Europe is. How do we nmake sure that the

regul atory issues are dealt with but don't

whol esal e those markets to ot her people away from
US firme? Because, the Brazilian client wll
say |'mnot going to followthe U S. margin rules
when | can trade with an Asian bank and not have
to. | think this issue of where the globe is, is
it different places, is actually a big issue
because we're so focused on Europe versus the
United States.

But | also think another issue we see
quite frequently, is that the risk is noved into
the United States because a client outside the
United States wants to trade an S&P 500 swap, SO a
non-U. S. entity may book the trade but the risk
may get noved internally to a U S. swap deal er

whi ch gets to the whol e question of whether
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I nt erconpany trading subjects you to registration,
margin, SEF, clearing and all those kinds of
things which is a big issue because if you can't
nove the risk to the place where you have the
expertise, that nakes everything nore expensive
and nakes you | ess conpetitive as well.

M5. MESA: Wl ly?

MR. TURBEVILLE: | think we've just seen
t he di scussion that suggests that all of these
t hi ngs should be within the jurisdiction of
Dodd- Frank but m ght be treated differently rather
t han maki ng sonme gi ant decision in scope saying
that categorically the scope of Dodd-Frank is
limted nore narrowly than what's conpletely
suggested by the statute itself. So a transaction
that's really between the Brazilian and Sw ss
entities mght have a different result and even
t hough it cones through the United States it's
clearly activity inside the United States, part of
that activity is, and that m ght have a different
result than an activity where an end user or

anyone el se actually through affiliate swaps put
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the risk in a conbi ned conprehensi ve book as part
of one business notw thstanding the fact that
maybe it originated wth a swap by a subsidiary,
but it's really part of the whol e business. Say
it's in the sane book, it's guaranteed by the
parent and all that, that's a duck. | think the
gist of it all is that probably all of these are
wi thin the scope of Dodd- Frank but m ght have
different outcones froma regul atory standpoi nt
because of policy considerations.

MR. BUSSEY: Can you drill down, Tom or
Wally? If the rules do apply to the New York
desk, why isn't the result Gol dnman and UBS nove to
Toronto, the desk that does that activity, so that
they can internediate the UBS AG London branch and
the Brazilian account, or Blackrock noves from
Connecticut or wherever you're |located up to
Toronto so that you don't have this type of
transaction subject to Dodd- Frank?

MR TURBEVI LLE: Let ne say, yes, |
under stand what you're saying, and if the scoping

I s done so that you all ow people to use
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subsidiaries, to nove a subsidiary up to Toronto,
yes, you nake it really easy for themto do so.
However, | don't know how you get around the fact
that you' ve got a concept of territoriality where
there's the United States, Canada, Europe or
Japan, and you're trying to regulate a business
whi ch by definition defines the concept of
territoriality? If we give into that we end up
with mat hematically, and |I'm not mathemati ci an,
l'"'ma |lawer for crying out |oud, but I think
mat hematically you end up with virtual
| awml essness. | think you eventually get to the
| onest, | owest denom nator so soon you're worried
about people going off to, | don't want to offend
anybody, sone country in the Pacific, a tiny
island in the Pacific. | think, yes, you're
right, but that calls for a broader scoping
definition with pragmatic rules so that you don't
make it easy for people to nove across the border
to Toronto or to Pago Pago.

MR. TAFARA: Tomraises an interesting

point wwth regard to this coordination in terns of
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timng as between us and sone ot her regi ons other
than Europe. But | think the exanple you raise

| eads to a question for Suparna which is, is that
the choice that you would nake or is that the
choice that your client would make? In other
words, if the choice is between working with

Gol dman Sachs in New York or dealing with sone
intermediary in Hong Kong that's unregul ated, are
there pressures that actually push you toward

Gol dman Sachs as opposed to, and this is probably
a policy question, but what is the choice you
woul d make in that situation?

M5. VEDBRAT: | think that you would
need to consider where you get conpetitive pricing
and al so overall strong counterparties for your
clients so | think it would depend who's on the
other. |If you have an equally strong counterparty
that's in Hong Kong and you're able to get good
liquidity and pricing available there, you're
going to see a gravitation of choice noving
over seas.

M5. MESA: John?

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

95

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. NI CHOLAS: Quickly, I think to take
Brian's exanple, it seens to ne that if you have a
U. S. -based internediary and two non-U. S. custoners
on either side, that the U S. -based internediary
IS going to have sone registration requirenent, be
it FCMor a BD, in which case it itself should be
subject to all of the rel evant Dodd- Frank rul es.
The transactions on either side | would think
woul d be al so subject to the Dodd-Frank rules as
well. |'mnot sure how you can get around that or
woul d want to get around that, frankly.

To Ethiopis's point, | think it's a good
point which is, we tend to be thinking about
regul ation in a negative connotation for business,
but having worked with many of our custoners, |
know t hat being able to conduct business in a
robust regulatory framework is generally
consi dered a pretty good thing.

M5. MESA: That sounds |like a great note
to end on, people choose robust regulation. Wy
don't we conclude Panel 1. W have a 15-mnute

break before Panel 2. W're going to get to do a
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deeper dive into the sane issues regarding
entities. Thank you, and thanks to all of our
Panel 1 participants.
(Recess)

M5. MESA: Let's prepare to get started.
So if you could grab a seat. So, | want to
wel cone our second panel for the day. |[|'m going
to do what we did with the first panel, which is
could we just go around and do a self-introduction

of your nane and who you're with, and this tine

let's start with -- actually, we know Bob but
we'll start with Bob again.
Bob?

MR. REILLY: Bob Reilly from Shell

Tr adi ng.
MR. McCARTHY: John McCarthy from GETCO.
M5. LEE: Sarah Lee from Bank of

Ameri ca.
M5. KARNA: Angi e Karna from Nonura.
MR. ALLEN. Chris Allen from Barcl ays.
MR O CONNCR H, Steve O Connor from

Mor gan St anl ey.
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MR. STANLEY: Marcus Stanley from
Anericans for Financial Reform

MR TURBEVILLE: Wally Turbeville,

Better Markets.

MR. RIFFAUD:. Marcelo Riffaud from
Deut sche Bank.

M5. MESA: (Okay, |'mgoing to ask Dan
Ber kovi tz, our General Counsel, to ask the first
question and get started.

MR. BERKOVI TZ: Thank you, Jackie, and
wel conme to our second paneli sts.

l"d like to start off with a question
that's sonmewhat a followup fromnuch of what was
di scussed on the first panel, but perhaps we can
get intoit wwth alittle nore specificity on this
panel .

The question would be specifically which
activities should trigger -- which activities
outside the United States should trigger a
regi stration requirenent for a swap dealer? Wuld
it be only the activities dealing with U. S.

persons within the United States, or would it al so
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potentially be activities wwth U S. persons
outside the United States?

And then the second question would be
once regi stered, which Dodd-Frank provisions
shoul d apply? Should it be transacti onal
requi rements that would apply to specific
transactions or, as you're aware, Dodd-Frank for
swap deal ers, major swap participants, not only
has transactional requirenents but has a nunber of
entity-w de requirenents. Those would be capital
requi renents; those could be busi ness conduct
standards, internal business conduct standards, as
wel | as external business conduct standards. And,
for exanple, the external business conduct
st andards woul d be how you deal with certain
counterparties; internal business conduct
standards would be things |ike chief conpliance
of ficer, risk managenent procedures, docunentation
procedures. |If you're a U S. swap dealer solely
dealing within the U S. or MSP and you becone
designated, all those requirenents apply to all

your transactions. But if you are a swap deal er
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outside the United States, who becones a swap
deal er by virtue of your dealings with U S
persons, which of these transaction requirenents
shoul d apply? Wich of the entity-w de

requi renments apply?

So, the first question would be the
threshol d question -- which activities count
towards the determ nation of whether an entity
outside the United States is a swap dealer? And
then the second question would be once the
threshold is triggered and you becone a swap
deal er or MSP, which of the Dodd- Frank
requi rements woul d apply?

MR. TAFARA: Right. Wy don't we start
with Marcelo, and then we'll turn to Angie.

MR. RI FFAUD: Thank you very much. |
think the answer to the first question -- which
activities would make you a swap dealer -- it's in
the statute, and the prior panel, the entire
di scussi on about whether you're facing a U S.
person, however defined or involved in the U S

transacti on, however defined, that woul d be what
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should give rise to whether you're a swap deal er
subject to registration.

On the question of what rules would
apply at that point, | think the trivial answer is
all of them and -- but then when would you apply
t hose? You would apply the entity-w de rul es by
definition, apply to the entire entity at all
times. So, to the extent your concern about
capital, it's entity-wde and you're neasuring it
at all tines.

When you' re tal king about the
transaction-based rules, that is where a swap
deal er should need to be conpliant only when
facing U. S. persons on U S. transactions. So, a
bank that has activity both with U S. and non-U. S.
persons, the transaction-based rules should attach
only to the forner category. That woul d be
anot her proposal. But that non-U S. activity does
| npact the entity-wide activity, and so that's why
you're nmeasuring that at the entity, all the other
activity.

MR. TAFARA: Angi e.
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M5. KARNA: Further, | agree with what
Marcel o said about activities with U S. persons.
| would also take us back to the first panel. W
think the definition of "U S. persons” really
should stem fromexisting |aw, and so, for
exanpl e, one of the points that had been nade
earlier related to offshore affiliates or offshore
branches of U S. institutions. Under existing
| aw, under securities laws, if Nonura's foreign
deal er provides a risk managenent solution to a
Japanese subsidiary of a U S. conpany or provides
a risk managenent solution to a U S. investnent
manager, who i s managi ng Japanese risk for a
foreign client, then we don't believe that the
foreign dealer needs to register in the United
States of Anerica. W believe that that's
of fshore activity.

MR. TAFARA: Chris?

MR. ALLEN: Thank you. | agree with
that. | think it does stemfromthe definition of
U S. person, and | agree with Angie's comments in

terms of how one mi ght | ook at that question by
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reference to existing law, particularly, for
exanpl e, Reg S.

| think what -- going to the second
question, though -- as to what it m ght be that
t hen kicks in under Dodd-Frank when one is on the
face of it when the scope of the regine. It
strikes nme that quite usefully the distinction is
much (i naudi bl e) between entity-style regul ation
and transactions specific to that basis of
regulation is an inportant one. On the face of
It, you mght obviously have the notion if you're
| ooki ng at capital and prudential regulation,
clearly that only nmakes real sense when
contenplated at an entity |evel.

At the sane tinme, | think, on that
score, it's inportant to recognize the inportance
of potentially deferring to hone state regul ators.
I n circunstances where those hone state regul ators
have a conprehensive and gl obally recogni zed
standard of reqgulation of, for exanple, capital or
ot her aspects of prudential regulation. And that,

obvi ously, would be a test that would have to be
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satisfied on a jurisdiction-by-jurisdiction basis.
Wien it conmes to the transaction | evel
regul ation, and obviously aspects of conduct of
busi ness that would fall within that, it strikes
me as nost useful to apply or to require the
enbassy's entity which is a registered swap deal er
-- apply those conducts of business standards in
circunstances where it is dealing wwth a U S.
person. So, for exanple, it strikes ne as
entirely sensible that the U K -- and see which
IS a registered as a swap deal er but which has
entered into transactions with a U S investor. It
shoul d be required to apply U. S. conducts of
busi ness standards rel ati onship. However, the
London entity of the U K firmentering into
transactions with an Italian client, for exanple
-- it strikes ne that the nost appropriate
conducts of business standards to apply there
woul d be those that apply innocently or
potentially in the United Ki ngdom but certainly
easily.

M5. LEE: | don't think I've actually
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got much to add, because you've thought of
everything that | was going to say. So, | nean, |
agree conpletely with Chris and Angi e and Marcel o,
particularly as well in terns of the registration
requi rement really applying when you're dealing
wWth entities domciled in the US., US. persons.
And in terns of when the entity registers and how
those requirenents apply, | agree whole heartedly
wth Chris, that | think the distinction needs to
be nade between entity-level requirenents, and
transaction-level requirenents, and in relation to
the entity-level requirenents | do think sone

t hought should certainly be given to conparable
regul ation of those entities in those foreign
jurisdictions that they could be relied on, and at
the transactional level, | think certainly
transactional -1 evel requirenents should be applied
around busi ness contacts, clearing, reporting to
that entity's trading activities wwth U S. persons
domciled in the U S., but not to the transaction
requi renments of that entity with foreign persons

outside the U.S.
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MR TAFARA: \Wally.

MR. TURBEVI LLE: We slipped into
domciled. Sorry. So, | think that it's clear
that if you defer to U S. persons, that's an issue
that's not very Dodd- Franki sh and has standards,
and from our perspective domciled wouldn't be the
I ssue. But I'malso sort of struck by what
appears to be a thought that at any |evel kinds of
regul ation, capital and others, that the sense is
that you woul d be a Dodd-Frank jurisdictional
entity but there would be sone deference to other
entities, which | think is -- you know, the
standards are another issue, but that being an
approach recogni zing there could be duplicative
regi mes that m ght apply sounds |like a sensible
one, too -- is to understand which particular
requi renments are ones that are absolutely required
by the U S. regulatory regine and others for which
sone sort of deference m ght be provided.

MR. TAFARA: Brian, did you want to
probe with regard to that a little bit?

MR. BUSSEY: Yeah, so to sumup the
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answers, if it's -- regardless of whether the
dealer is domciled in the U S. or overseas, it
turns on whether the counterparty is a U S
person. |Is that what |I'mhearing fromthe
panelists? And if that's the case what side of
the line -- so that you' re taught neking a
di stinction between entity |level and transaction
| evel , which side of the line does margin fall on
I n that divide?

MR. TAFARA: Robert, | don't know
whet her that was sonething you planned on
addressing. VWhy | don't let you pick up and then
maybe turn to Stephen, who I think is trying to be
responsive to Brian, so go ahead, Robert Reilly.

MR, REILLY: Well, first -- just going
back to the original question, |I just want to
enphasi ze the transactions between affiliates
shoul d not be covered by Dodd-Frank whether in the
US or if they're between affiliates in the U S.
and anot her country. Oher than that, | think
that only entities that have a direct and

significant connection with U S. conmerce ought to
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be covered and I think "significant" neans
sonething. It doesn't nean a hypotheti cal
connection. It neans sonething that's very direct
and very tangible. So, |I think sone of the things
you would ook at in that regard are well, gee,
does the conpany have a U S. presence; is it
trading in U S markets with non-affiliates; and
what is its volune of bilateral trading in
commodities wwth U S underliers?

MR. TAFARA: Stephen, did you want to
tell Brian on which side of the Iine you would
pl ace margi n?

MR. O CONNOR  Yes. But before that, |
think it's worth stating that we would all I|ike
all the rules globally to change on the sane day
and to be the sane rules in each jurisdiction with
mut ual recognition of authority between regul ators
of a certain standing and nutual recognition of
I nfrastructure such as CCPs and dates of
repositories. And when you -- and clearly we're
not in that world, so that's where

extraterritoriality cones in, and | think the U S,
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going first is fine, but the extraterritorial
conponents of that are very inportant. And then
the nost inportant thing is to reserve a | evel
playing field wwthin a market. So, U S. clients,
when trading wth U S. or European banks, should
be the sane rules applying to both banks, and
within Europe | think U S. banks and European
banks have to be treated the sane as well.

So, specifically answering Brian's
guestion, | agree wth the comments nade earlier
that the transactional-level rules should, wth
regard to European entities, apply only to
transactions with U S. counterparties. And to the
extent that European operations, for instance, of
U. S. banks, trade with European clients, they
shoul d not be subject to the Dodd-Frank
transactional rules, including the margin rules,
because if they did then you woul d not have a
| evel playing field in Europe. European clients
woul d be incented to not trade with those European
operations of U S. banks, which | eads to reduced

liquidity in those markets, reduced conpetition.
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O her consequences woul d be jobs and tax inpacts
inthe US US. banks would be hanpered in their
ability to nudge a capital formation, including in
the U S., because the global reach is inportant to
provi de those services even to U S. clients. [t's
ei ther geographical shift of liquidity, nentioned
earlier, fromthe U S into Europe, including for
U.S. products; and U S. regul ators woul d have | ess
visibility into gl obal markets as product nove

of fshore, including into U S. product, which
Itself mght nove nore offshore. So, | think the
consequences of having an unlevel playing field in
Europe -- was the exanple | gave -- or in the U S
woul d have profound inpacts on markets.

MR. TAFARA: (Ckay, Marcus, Wally, then
Ananda, and then Marcel o.

MR. STANLEY: Yeah, |I'mnot sure we want
to get conpletely hung up on this transaction
entity level distinction. | nean, it's, to a
degree, a real distinction, but our focus ought to
be on the statutory goals of the Act, and to ne it

seens |ike margin, whichever side of the line it
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falls on -- it falls on the side of the Iine where
you want to do it -- because fundanentally the Act
Is neant to avoid a situation where the U S.

mar ket is exposed to the risk created by the
failure of a major derivatives deal er, and we
know, because this entity has registered as a
swaps deal er under Dodd-Frank that it's doing
activities that have a direct and significant
connection to the U S. econony, and presumably its
failure woul d expose the U S. econony to sone
negative fallout as well. And margin -- here, you
know, the |line between nmargin and capital --
they're very interrelated to ne, because they're
both a neans of sort of nmaking sure that you have
the funds avail able to protect yourself in case
you end up very far out of the noney on a
derivatives transaction. And presunably,

actually, if you weren't taking margin, your
capital requirenents should actually be higher.

So, | think it nmakes a | ot of sense for the margin
requirenents to be, in effect, for anybody who

regi sters as a swaps deal er under Dodd- Frank.
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And in response to Stephen's point that
this would -- that a | oss of business in Europe
for US. subsidiaries would result in a hanpered
ability to provide capital to firns in the U S.,
this goes back to sonething | said in the first
panel, that to ne this just denonstrates what
gl obal entities these are, that profits and | osses
I n subsidiaries can affect the flow of capital
into the US. And I'd really want to see if the
profits are affecting the flow of capital into the
US; I'dreally want to see sone very hard-core
proof that the |osses won't flowinto the U S. as
wel | .

MR. TURBEVILLE: Margin -- the
phi | osophy behi nd the proposed regul ati ons that
are out there is that margin is taken by swap
dealers to protect themfrom harmalong the |ines
of systemc risk issues and, |ike Marcus was
saying, it's a aligned wwth capital, so that would
be an entity purpose. However, if you read our
coment letters, we think there are other reasons

for margin to be there. They just don't happen to
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appear in the proposed regulations yet. So, we're
hopeful that in the final they do. But at |east
there's an entity-1level purpose behind the

regul ations; ergo, margin is at |east entity
based.

MR. TAFARA: Ananda?

MR. RADHAKRI SHNAN: | want to pick up at
the point that Stephen nmade, which is -- and | see
the attraction of treating people the sanme, right,
I rrespective of where you're located. In other
wor ds, Morgan Stanl ey, you should be treated the
sane as Barclays; you're both swap dealers. And |
t hi nk the point you nade was we should only
regul ate you for your activities with other U S
persons on a transactional basis. | think that
was the point that was bei ng nade.

Now, the question is this, if we
accepted their proposition, basically what we're
saying i s whatever Mdirgan Stanl ey does outside the
United States does not have a direct and
significant connection with activities in the

United States, because that would have to be it,
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because -- and so I'mtrying to reconcile the
approach you're suggesting with our duty to
enforce the statute.

MR. O CONNOR: Right. And | understand
the struggle you face. But also the G 20 tal ks
are having a level playing field and not creating
situations of regulatory arbitrage, so | think to
sone degree there is a bal ance needed here.

And the point nmade about financi al
I nstitutions being global entities is quite true,
so the point | nade at the outset was that ideally
we'd want to have the sane rules in al
jurisdictions, and | think energy should be spent
on trying to reconcile the rule set and the tim ng
bet ween Europe and the U S. primarily but other
jurisdictions as well, and that's the solution to
regul ating gl obal entities rather than going first
-- and as | said earlier, going first is a good
thing, and it shows that the U S 1is taking a
| ead, but going first and then hanpering the
busi nesses of the U S. banks seens to be -- wll

be harnful and is the opposite protectionism
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basi cal | y.

MR. TAFARA: To follow up on what Ananda
has just said and to pick up on a couple of points
that Wally nmade earlier, we haven't responded to
t he approach whereby you don't defer or there is
no deference with respect to the conduct rules,
one, because there is a timng issue -- in other
wor ds, what are we deferring to? Two, why not
have conpl enmentary requi renents whereby the
requirenments are nore or less the sane at |least in
terns of outcones w thout necessarily having to
defer to a hone regulator or have the entity |evel
-- 1 think that's what was bei ng suggested. |
think it's probably worthwhile to try and respond
to that point and as was raised by Wally.

So, | see a nunber of flags up. Chris.
Sarah | think was next, Angie, Wally, and then
Mar cel o.

MR. ALLEN: | was just going to conment
that it strikes nme that when we tal k about
potential deference to hone state regul ation,

that's not in sonme way a suggestion that the
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standard that should be applicable to that

i nstitution should be in any way | ess, because |
think it is quite inportant that that approach be
under pi nned by an acceptance by U S. regul ati ons.
But the overseas standard of regulation is
appropriate, conprehensive, and conforns to

requi site global standards in terns of the
integrity of that regulatory approach. And if
that is not the case in terns of the overseas
regul atory cul tural approach, then that regul ation
woul d not be in place on the capacity to defer.

It just wouldn't apply. So, | think there was a
safety nechanism if you |ike, enbedded within

t hat .

I'd also just to -- | agree with the
coment -- | can't renenber who it was nade it,
but there is obviously a very close nexus between
capital regulation and margining, in that of
course the less collateral and institution-sought
deal er holds on its booking relations to its
counterparty trading lines, so the anounts of

ri sk-rated asset and (inaudible) capital that it
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has put behind that business increases
significantly. So, of course there is an

| nportant connection between those two concepts.

It doesn't necessarily strike nme, though, that
that takes us to the conclusion that one shoul d

| ook at margin froman entity perspective, because
It strikes nme fundanentally that it does fall
within a kind of conduct of business conceptual
type of rule and because not |east of the
difficulty that derives fromthe fact that
different reqgqulations around the world are al so

| ooki ng at that sane question in terns very nuch
of the conducts of business standards that shoul d
apply to dealers and market participants in their
respective markets. |If you take the European
exanple, which is the one | amclosest to, and the
EM R regul ati on, which provides for, anong ot her
things, principle trade reporting and nanaged
claimrate (inaudible) derivatives. O course,
one of the provisions in that regulation, which I
appreciate, is behind the US. In terns of timng

but has still relatively progressed. That
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specifically contenplates margin requirenents for
uncl eared transactions. | think trying to apply
I n Europe between transactions entered into why a
swap deal er registered UKMC and its Italian
client, for exanple. A margin requirenent, which
was in any way different fromthe one which was
required to be applied by the U K and Italian
regul ators to govern that relationship, | think,
could be highly problematic.

MR. TAFARA:  Sar ah.

M5. LEE: Yeah, | wanted to touch upon
margin requirenents as well, in particular, |
nean, a | ot of people have been talking a | ot
about Europe, but | esser about Asia and where that
market is at the nonent in terns of its margin
requi renents. | nmean, Asia is still what | call,
many Asian jurisdictions are still, in the very
early stages of derivatives devel opnent. So,
there you have the fully bank market practices
that we might see in the West. So, jurisdictions
| i ke China, India, Taiwan currently don't have

mar ket practice to call for margin in those

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

118

10

11

12

13

14

15

16

17

18

19

20

21

22

jurisdictions. So, | think one of the chall enges
that we face is if we require a margin at the
entity level, it becones difficult, then, for
entities that have registered in the U S to
operate in those jurisdictions, because |ocal
banks wi Il not be asking for margin. And so to
manage the risk of trading activity in those
jurisdictions where isn't margining, capital -- as
Chris was referring to -- can be used as a tool to
hel p manage the risk of those jurisdictions not
yet having the sane sort of margining practices
that we see in the rest but then all ow ng gl obal
institutions |like ourselves to be able to operate
I n those jurisdictions.

MR. TAFARA: Chris, was a two-handed
intervention? Did you want to follow up very
gui ckly on what Sarah just sai d?

MR. ALLEN: | agreed with what Sarah was
saying, but the point I wanted to make was the
potenti al consequence or conclusion if one pursued
the notion of margin -- as an exanple, applying at

the entity level -- which is touching on a point
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which was raised in the first panel, which is the
potential fragnentation at the legal entity I|evel
of the different participants in the markets in a
manner whi ch coul d be unhel pful when it cones to a
host of issues, but not |least for failure
mar gi ni ng taxation on capital. Because if it were
the case, that's the requirenents conplying with
Dodd- Frank margin rules for a European entity,
brought that entity into conflict with obligations
It m ght have under the European regul ation regine
touching on the sane issue. There nmay be an
| nevi tabl e consequence of that, which is that in
order to be able to continue with both European
and the U S. businesses, the interesting question
has to subsidiarize its operations. And that
strikes ne froma capital vetting in various
perspectives, essentially unhel pful. And also
query, why does it really take the systemc risk
debate further forward.

MR. TAFARA: Angi e.

M5. KARNA: Yeah, | think Chris

mentioned one of the things | was quite focused on
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as well. You had asked the question earlier,
Et hi opi s, about what's the consequence of no
deference. For us at an entity |level, the
consequence of no deference is the line of the
spectrum that was nentioned at the begi nning of
today, which is isolation, and specifically
subsi di ari zation and havi ng regionalized pool s of
capital and a lack of liquidity for gl obal end
users and gl obal end clients who want to access
markets in different jurisdictions. So, we think
It's critical that there be deference at entity
| evel s, and for us capital is a primary exanpl e,
and we agree that margin and capital are |inked
and rai se chall engi ng questions. But we al so
agree that a level playing field is critical for
functioning markets globally and for U S
i nvestors and end users of derivatives to be able
to access those nmarkets gl obally.

MR. TAFARA: Angie, can | press just a
bit on that point --

M5. KARNA:  Sure.

MR. TAFARA: -- to ask why deference if

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

121

10

11

12

13

14

15

16

17

18

19

20

21

22

the requirenents are conpl enentary and i ndeed may
be highly conparable? In other words, as |ong as
t he standards are conparabl e, need there be
deference in terns of saying we're going to sinply
| eave it to you to oversee the entity, whereas you
could, if they were conpl enentary requirenents,
have a rel ati onship whereby it is a coordi nat ed,
col l aborative effort on the part of the

regul ators?

M5. KARNA: Capital, to ne, is the
fundanental issue, and there are gl obal capital
standards that all of the major gl obal
institutions are applying based on their | ocal
regul atory interpretations of those standards.

So, capital is assessed for an entity | ooking at
all of its risks, not just a piece of its risk.
And when | speak to risk managers at Nonura or
anywhere else, they tell ne that they speak G eeks
not grids and that they |ook at capital and they

| ook at risk across all of their entities. So,
it's very critical for us to nmanage our risk and

manage al ong one set of rules, not slight
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di fferences in rules between different
jurisdictions.

MR. TAFARA: | see a nunber of the
regul ators have raised their flags, so maybe |'I|
turn to them quickly and then turn to the other
side of the table.

So, | think, Jackie, you had your flag
up first, and then Dan.

M5. MESA: Just wanted to follow up on
sonet hing actually Sarah said, that |I'm hearing
sort of two different lines here. One is that,
you know, in Europe we want you to defer on the
entity | evel regul ations, and Sarah poi nted out
the Asian situation where maybe they won't have
margin applied in the sane way or margin at all as
It's devel oping OTC nmarket. And so ny question
really is, in that situation, are you saying that
we shoul dn't defer, because there isn't sonething
to defer to? | nean, you were saying there's a
conpetition concern you have, but if we conpletely
| eave that unrequl ated then we haven't done our

j obs, have we, in the system c risk oversight?
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M5. LEE: Yeah, | wasn't saying that you
shoul d just stick in all that situation, but |
think there are other tools that you can use
I nstead of margin to manage the risk of that
trading activity, which is unmargi ned, which is
capital and that you can hold nore capital in
those jurisdictions where you don't feel the
reginme is the sane as the U. S. or the margining
requi renents are the sane, which still allows
participants to operate in those regi nes by
followng the local requirenents for that trading
activity but also bal ances back with the capital
that's held against a perceived increased ri sk.

MR TAFARA: Dan?

MR. BERKOVITZ: |I'mintrigued by the
notion that it's sinply a question of the capital
requirenents entity and entity-w de capital
requi renents. | n Dodd-Frank, at |east for the
U S. swap deal ers, the bank swap dealers are the
capital requirenents, and that will be determ ned
by the prudential regulators. But then there's

al so the other entity-w de busi ness conduct

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

124

10

11

12

13

14

15

16

17

18

19

20

21

22

standards in terns of risk managenent
docunentation, the other entity level. W call

t hem prudential regulations. | guess to take that
approach woul d be alnost for us to say that those
are not of any significance in terns of any |evel
regul ation or systemc risk reduction.

How do we -- how would we get beyond
that hurdle of basically saying these are not
necessary for prudential regulation of these or
entity-w de regul ati on?

M5. KARNA: And just because you're
| ooking at me, | think you think | said sonething
earlier that | didn't say. | think capital is the
qui ntessential entity-1level requirenment but not
the only entity-level requirenent. For exanple,
our internal conduct standards, our chief
conpliance officer standards, our walls, and our
barriers can only be assessed at an entity |evel
as opposed to at a transactional |evel, and so |
think that there's a host of issues and those are
ot her exanples of what | would consider to be

appropriate prudential standards that, as Chris
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nmentioned earlier, | wouldn't expect you to defer
to all of those prudential standards w thout an
assessnent that the particular regine has
appropri ate and conparabl e standards to what you
woul d expect in the United States.

MR. TAFARA: Marcel o, you've been
waiting patiently.

MR. RIFFAUD. That's okay. Mbst of what
| was going to say has been said. Thank you,

Et hi opi s.

Let ne take your question, Dan,
consistent with what Angie just said. W think of
the entity-wide rules as we don't -- when we say
"deference,"” we're just -- we're not saying that
it's a conplete del egation, right? W're saying
that you' ve nade an assessnent consistent wth
what historically has been done in the banking
sector for cross-border banking supervision.
There's an assessnent that there's confort.
There's conparability with the honme country
reginme, right? And then so there should be sone

confort there to defer to the hone country
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regulator. The rules, though, that are
entity-wide -- sone are nore prudential than
others. Sone go to capital, centralized risk
managenent, etc., but then there are sone in

Dodd- Frank that are |l ess prudential in nature but
are still entity-wide. So, CCOrules. Conflicts
of interest. D ligent supervision, right?
Monitoring of trade. Those are rules that the
deference there -- if you choose not to defer,
those are rules that when you pronul gate them you
shoul d think seriously about adopting a flexible
approach that accommbdat es preexisting

organi zati onal structures and approaches that we
have in our hone countries that have been required
or that we have put in place to conply with our
own | ocal regul ation.

MR. TAFARA: Thank you. Wally.

MR. TURBEVI LLE: WMargin and capital are
related, but they're different. They're not
transferable. Margin is mcro. |It's about
transactions and correlations and offsetting, and

all that good stuff. Capital -- proper capital
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shoul d assune -- it should be set at the |evel
requi red, assuming that you actually margin |like a
sane person. So, those are two different things.
However, they both, under the philosophy that's
bei ng adopted by our hosts here, have to do wth
entity level. For instance, the Asian
transaction, what the problemwth it is -- you
allow a conpany to have a subsidiary in Asia who
could run up all kinds of exposure -- unmargi ned
exposure -- on transactions, which then bl ows back
on the U. S entity, and the whol e point of
margining as it was set up was to protect that
entity. So, in other words, that's -- so, what
you -- that's what the real issue is, is that
margin requirenments were set up to protect
entities and allowng extraterritoriality issues
that aren't necessary, given the -- even
reasonabl e given the actual statute to cone into
pl ay, you allow that whole policy to be

underm ned, right? So, margin and capital are two
different things, and we shouldn't ignore the fact

that a dealer in the U S. is supposed to get
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margin for its positions in order to protect it,
in order to protect the whol e econony.

MR. TAFARA: We'Ill turn to Marcus, then
John, and then | think we've exhausted this series
of questions and we'll nove onto the next and
Jackie will get us started.

So, WMarcus?

MR, STANLEY: Well, Wally really said a
| ot of what | wanted to say there on margi n and
capital. They're related, but they're not the
sane thing, and they have conpl enentary strength.

And just seconding what Wally said, |'d
al so point to the experience with risk-wei ghted
capital before the crisis when capital
requi renments were arbitraged very significantly,
and it's nmuch easier to arbitrage a set of capital
requirements for the entire entity where you can
have cl ai ns about hedges that are bei ng nade
across many, many different subsidiaries, where
there's a | ot of conplex processing, where you're
trying to put all of the entity's exposures into

one nunber, whereas with margin -- margin is
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sonet hi ng that happens at the transaction |evel

but contributes to the health of the whole entity,
because you're forced to take sone margin for each
and every transaction. So, they are different.
It's a belt-and-suspenders approach. It was
clearly contenpl ated i n Dodd- Frank.

And the only other point | wanted to
make was that there was sone di scussion of
regional i zed pools of capital and fragnentation
around the world. Well, a goal of Dodd-Frank is
to shield or protect the U S. econony from
practices that create excessive risk, and,
frankly, if we get sone fragnentation where you
have one market over there which is not taking
margin, which is engaging in risky practices, and
then connections fromthat market into the U. S.
econony are perhaps reduced or cut, that's to ne
perfectly in line with what Dodd-Frank i ntends.

MR. TAFARA: | said John. | neant
Robert. Apologies. And then Jackie.

MR. REILLY: That's fine just as |long as

you smle when you say it.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

130

10

11

12

13

14

15

16

17

18

19

20

21

22

First of all, I think margin
requi renments should be transactional, but | think
we shoul d take a step back -- and, renenber, we're
tal king about margi n requi renments on uncl eared
swaps. So, really, to me the first question is
we're |looking at different countries -- are the
clearing requirenents conparable? WII| other
countries have sonething that |ooks |ike our
end- user exenption? How about hedgi ng? How does
that fit into the end-user exenption? So, all
those things have to be lined up if we're going to
t ake sonet hing other than a non-transacti onal
approach to it.

The other point | would nmake, is that
for non-banks, swap deal ers that are not
affiliated with banks, the capital requirenents
are very nmuch tied to the |evel of uncleared
swaps, so to the extent you don't have a cleared
swap the capital requirenent does go up. And so
there is a bit nore of a relationship between
margin and capital.

MR. TAFARA: (Ckay, thank you. Jackie,
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I f you may, get us started on the next series of
questi ons.

M5. MESA: This norning we spoke a
little bit about branches and affiliates and
subsidiaries of U S parents, and | want to dive
into that a |ittle deeper regarding registration.
We al so tal ked about direct and significant effect
on the U S. And so ny question is when should a
branch -- and you can treat these differently --
affiliate or a subsidiary of a U S. parent |ocated
abroad be subject to registration? Should it
depend on just the fact that there is risk
transfer to the U S. parent unless there is direct
and significant effect on the U S ? O should it
be subject to the |level of trades it has with the
Uus.?

MR. TAFARA: Thank you, Wally.

MR. TURBEVI LLE: | was waiting. |
want ed to counter punch.

The answer is affiliate branch. The
I ssue is not about that. The issue, to ne, is a

two-prong issue. One is, is the risk of that
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entity effectively transferred to the U S. bank?
And the second is are they, in effect, the sane
busi nesses, right? So, guarantees, those sorts of
| ssues are very inportant. But also are they sane
busi ness? Do they run a consolidated book?

One of the things that is tal ked about
here is the agony of having to use subsidiaries.
The other thing that gets argued about in this
whol e area is well, we want to consolidate our
books with our subsidiaries. So, you know, |
think the fact is that it's a -- probably nost
books are consoli dated above the banks that we're
tal ki ng about here. That infers strongly that
it's all the sane business, and it's not that hard
to consol i date books with di sparate branches and
affiliates involved. So, | think in npst cases
it's actually going to be the sane entity. That's
just based on what |'ve heard people say, but that
Is the test as far as |'mconcerned. It's not a
guestion of where is it organized? Is it a
branch? Is it an affiliate? Is it the sane

busi ness? Is the risk transferred?
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MR. TAFARA: This tinme, John.

MR. McCARTHY: | nmean, GETCOis a firm
that trades only on centrally cl eared exchange
traded nmarkets, and -- I'msorry -- so if we're
required to register our affiliates in Singapore
and London sinply because we're a U. S. -based
mar ket maker, it will put us in a unique
position -- vis-a-vis does the (inaudible)
providers that are obviously located only in those
ot her jurisdictions, and we would -- you know, |
don't want to say we would have -- you know, we
woul d obvi ously have additional requirenents, but
we woul d basically have to conply with two
regines, and | think it's fair to say that could
put us at a conpetitive disadvantage in terns of
just burdening us with costs that our, you know,
conpetitors would not have. And it's a very, very
conpetitive environnment in both the U K and Asian
markets. So, again, a |lot of the regul ations
woul d be duplicative and probably could | everage
off each other. But, again, | think it would put

us likely at a disadvantage, in ny judgnent.
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MR. BUSSEY: John, wouldn't you just put
a U K holding conpany over GETCO and have the
foreign affiliates subs of the U K hol ding
conpany, thus getting out of this?

MR. McCARTHY: Could do that, and
obviously there's costs associated with that.
But, again it seens to be -- it's not really the
preference that the regulators want for us to kind
of create, you know, a nuch nore -- to create an

i nfrastructure that is only designed to basically

avoid registration. |t just doesn't nake sense to
nme.

MR. BUSSEY: |'mnot suggesting that's
the preference; it just -- I'"'mtrying to get it

for making a distinction it is really turning on
who the parent is and where they're | ocated.

MR. McCARTHY: And that's, you know,
Wi th our outside counsel that's kind of the
suggestion they've nade. But, again, it seens to
be -- you know, it seens to be hopefully
unnecessary i s what --

MR. TAFARA: Thanks for stirring things
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up a bit, Brian.

Mar cel 0?

MR. RI FFAUD. Yeah, | have a problem
wth the whole idea that if I'ma -- and | don't
have dog perhaps in this particular fight. Let ne
start with that. But if I'"'ma U S. conpany and |
set up a subsidiary overseas for reasons of
enpl oynent rules, local tax rules, etc., and I'm
engaged in the swap busi ness, absent ny guarantee
In that subsidiary's performance, | don't see why
that should subject it to registry, and it's doing
of fshore business, so it's not dealing with U S.
persons. | do not understand why that should
subj ect that subsidiary or the parent to
regi stration under Dodd-Frank. | don't see that.
You coul d get there perhaps in sone other odd way
of Dodd-Frank. | don't know if you think that

sonehow it is such a material subsidiary and the

US entity is sonehowa SIFI. | don't know  But
fromthe perspective of Title VII, | just do not
see that. | do not see that happening.

And | would go a little bit further.
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I|"'mnot entirely sure the guarantee carries you
I nto a concl usi on.

MR. TAFARA: Well, nobody's spoken to
Ananda's point fromearlier where he raised the
directness and the significance and the inpact on
the U S. marketplace. So, it is very possible
that you would have an entity that is not U S
based t hat has enough of an inpact such that your
answer or your conclusion is different.

And maybe Ananda has raised his flag to
say it again and probe a little bit nore, so I'l
turn it to Ananda.

MR. RADHAKRI SHNAN: The ot her concern is
let's say that there is a concern that if our
reach did not go into a subsidiary or an affiliate
but that's the way you structure business. |'m
not saying any of these fine conpanies here would
do that, but let's say you have anot her conpany --
that's how you'd structure your business to evade
-- avoid -- whatever -- this Dodd-Frank, that you
woul d not do any business out of the U S. bank but

you' d rather do it out of your subsidiary. Now,
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Is that realistic, No. 1? And if you guys are
sayi ng no, never going to happen, nmaybe we shoul d
think -- | don't knowthat it will affect the way
we t hink.

MR. TAFARA: G ven that chall enge, why
don't we start wth Stephen and then Marcus.

MR O CONNCR So, | think that to start
booki ng busi ness offshore to escape the reach of
Dodd- Frank woul dn't help with regard to U S
clients, right, because those -- by the fact the
clients were in the U S., that would capture --

t hey woul d be captured by the transactional -1 evel
rul es of Dodd-Frank. And I think, though, where
we're going to end up, which is a trend we've seen
already, is that when trading in a particular
jurisdiction that banks globally will tend toward
booki ng transactions in a legal entity in that
jurisdiction. So -- but I don't see that as being
arbitrage or rule avoidance. | think if European
subsidiaries of U S. banks trading with Europeans
clients -- | think that's a fact (i naudible)

that's fine as is booking U S. client business
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onshore in the U S. and a branch for all

subsi diary for overseas banks. So, | think that
you w |l see that pattern devel oping, but |'m not
sure it's avoidance. It's nore just censoring

busi nesses in the right jurisdiction and |ocal --
as nmentioned earlier by Marcelo -- local tax rules
or business conduct rules or regulation m ght
force that even nore than it has been in the past.
But | don't think -- by virtue of the fact that
the clients in the US w1l be captured whatever,
| don't think there's a good tool for institutions
not in the roomto enploy with that regard.

MR. TAFARA: Marcus.

MR. STANLEY: Just in response to what
Marcel o said earlier about the guarantee. It only
seened to apply that even if there was a guarantee
it wouldn't be appropriate for the subsidiary to
be regulated. W really have to make sure -- |
t hi nk we have the tools here to avoid kind of a
Cayman |slands situation, and | think the burden
of proof needs to be very, very much on the bank

itself to show that the U S. entity is not going
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to end up being responsible for those | osses. As
| said during the first panel, before the crisis
the argunent was nade -- this was the whol e
justification for off balance sheet entities was
that the parent conpany woul d not be responsible
for their debts. And of course no one woul d have
| oaned to themunless it was known that inplicitly
t he parent conpany, through a wink and a nod,
actually woul d be responsible for their debts, and
I ndeed the parent conpanies did have to take those
entities back on their bal ance sheet when they got
in trouble. So, you really want to cease an iron
clad wall, it seens to ne, and you want the burden
of proof to be on the bank that's claimng that
subsidiary is fully walled off in order to really
denonstrate that.

MR. TAFARA: This affords ne an
opportunity to ask a question | had wanted to ask
during the first panel of Thomas from Gol dman
Sachs, and | think he suggested that --

SPEAKER: Go ahead.

MR. TAFARA: Yeah, well, |'masking you
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now, though. (Laughter) He had suggested that
guarantees in essence were a surrogate for

regul ation, and now that you have regul ati on of
all these entities in the derivatives base, that
It may be | ess necessary, but the question | had
was had we seen them di sappear? Are there
guarantees still being provided and asked for?
And | think that's a question probably I'd like to
hear an answer from a nunber of people around the
table. So, Sarah, since you have your flag up,
why don't you go first.

M5. LEE: Sure. But | just first want
to answer Ananda's question. | nean, we are Bank
of America, so | think it's going to be difficult
for us just to suddenly (inaudible) overnight and
becone banks of Singapore or sonething |ike that.
| mean, we have a nassive custoner base in the
US., and it would require all those U S.
custoners just to nove offshore as well. And |
think the key points that | want to make are in
terns of how we set up our business, and |'m sure

many ot her large financial institutions are the
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sane. You know, we set ourselves up with
subsi di ari es and branches around the world. In
Eur ope we have subsidiaries that we operate out
just to conply with the European passporting
requirenments. In Asia, many of the jurisdictions
require either a |l ocal banking entity or a foreign
branch of a bank to operate onshore in those
jurisdictions. And those subsidiaries and
branches have been set up for decades, operating
under | egitinmate business reasons. They were not
set up to evade Dodd- Fr ank.

And | think |I do want to re-enphasize
the point that if we -- yeah, | know we've got
this challenge that the U S. is first at the
nonment and the rules and regul ati on around the
world is a different pace. But | think the
chall enge for us as a U. S. financial institution
Is, if we are required to conply with the U S.
rules in those foreign jurisdictions with our
foreign clients, we wll struggle to continue to
do business in those jurisdictions, and we w ||

struggle not only to conpete but also to nanage
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ri sk of those transactions to be able to book and
manage the risk in those jurisdictions. So, |
recogni ze there is a challenge in terns of how do
we deal with ensuring that we as an institution
are safe and sound, particularly as we own
conpani es all around the world.

And again, | go back to ny point. |
think it's inportant that we use tools, other
entity-level tools like capital, to nmanage that in
this interimperiod while the rest of the world is
sort of catching up with our regul ation.

MR. TAFARA: Angie, and then | think
"Il turn to the regulators who raise their flags,
and then Chris and then Stephen, too. So, Angie,
why don't you go first.

M5. KARNA: Sure. Just addressing your
guestion and Tom s earlier point and sonething
else that was said. |It's inportant to
re- enphasi ze that one of the changes in Dodd- Frank
that is not going to go away is we are not going
to be able to do swap-dealing activities with U S

clients out of unregulated entities -- period. W
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coul d pre-Dodd-Frank. W can't now. And that's a
f undanental change that we can't |ose sight of. |
don't see any discussion about conparable
standards abroad. W'II|l also be referencing for
all of the institutions in this room
wel | -regul ated entities, and we woul dn't expect
you to ever sign off on an unregul ated entity.
And in fact, we have three primary trading
entities around the world, all of which are
regul ated -- all of which wll be regul ated
post - Dodd- Frank. Qur U.S. entity actually is the
only one that hasn't been regul ated, but the
maj ority of our business is done out of our
Eur opean entity, which is regul ated and our
Japanese entity, which is regulated. So, | wanted
to just highlight that that is a distinction wth
pre- and post-Dodd-Frank in the United States.
We're not going to have an unregul ated entity
facing U S. clients.

MR TAFARA: Dan --

MR. BERKOVI TZ: Thank you. 1'd just

like to follow up on a point that was nmade about a
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European affiliate or subsidiary that is -- in any
foreign jurisdiction that is set up for tax
reasons -- whatever reasons -- and that if it's
really a separate entity, then the Dodd-Frank
requi rements shouldn't apply. But then we get
into the question, on the other hand, of inter-
affiliate transactions where entities are al so
asking, at the sane tine, although, for certain
pur poses, that these entities are consi dered
separate entities and now you don't apply

Dodd- Frank requirenents to the other entities.

And yet for the inter-affiliate transaction
exception, for lack of a better term we're also
bei ng asked to provide an exception, because,
really, they're the sane entity and this is just
distributing risk internally, and we just want one
single entity to face the market. And yet not all
of those single entities are being regul ated under
Dodd- Frank when they face the market. So, |I'm
just wondering if there's a disconnect or an

I ncongruity between, on the one hand, not applying

Dodd- Frank to an affiliate or a subsidiary because
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it's established in a different jurisdiction and
al so at the sane tine requesting an inter-
affiliate exenption fromclearing requirenents and
ot her requirenents to Dodd- Frank, because they're
really the sane entity.

MR TAFARA: Let's take sone answers to
Dan's question and then turn to Jackie and to
Robert .

MR. RI FFAUD:. You're asking ne, Dan.
We're just asking for a lot nore than we shoul d.
No, when | think of the inter-affiliate
transactions -- and | may be comng at this from
nmy own paradigm-- for us it's inter-branch,
right? So, we don't have this situation where we
have a subsidiary that is doing swaps. W book
all of the soon-to-be-regul ated busi nesses in
branches of our New York branch, London branch,
branches of our hone bank. So, when we think
about inter-affiliate transactions regardl ess of
the initial trigger to the market, whether it's a
U S. person or non-U S. person, we think of it as

noving the risk within the sane legal entity from
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a corporate structure and froma credit exposure
perspective but across branches, which really are
regul atory concepts that cone out of the banking
worl d. And then therefore at sone level it's
tantanmount to a journal, but you need to have good
books and records to nanage it. And it all serves
centralized managenent. You have human resources
that have the right expertise in particul ar
jurisdictions, etc., and you want to have the sane
ri sk managenent, risk conpliance function over it,
so you nove it to the logical central |ocation.

But you do nmake a good point, and | do not know
the answer. If | was subsidiaries doing business
outside and it's on a U S. asset and you end up
doing inter-affiliate -- truly inter-affiliate
trades, different legal entities back to sone
central book -- it's a good question.

Now, | would say that if you are -- if
one of the entities that's receiving that, the
central -- if it is already a regulated entity, it
has its own -- that's an exposure that has its own

capital that attaches to that activity, there nmay
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not be inter-affiliate margin. But it needs to
manage that risk, so our prudential rules are

al ready attached to that. So, I'msure | see an
end run unless it starts at an unregul ated entity
and ends up at an unregul ated entity.

MR. TAFARA: Wally.

MR. TURBEVILLE: To ne, that's all part
of the sanme issue of is it a common business? |Is
the -- howinter-affiliate transacti ons work,
because | think in fact it wll track back to what
I's the real business involved. So, if the real
business is a U S. bank and there are subsidiaries
through inter-affiliate arrangenents, it becones
obvi ous that the whole thing is run -- risk
managenent, personnel, everything is run from one
entity, and the risk is in one entity and the
profit eventually gets to one entity. It seens
| i ke that should be the sane entity. And the
result shouldn't be any different if a U S
dom cil ed conpany does an activity as opposed to a
subsidiary who then has that kind of relationship

with a parent. The result should be the sane as
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far as Dodd- Frank goes.

And | think in actuality whether there
are branches or not, it just makes -- it actually
shoul d be expected that in a | ot of these
organi zations there are centrally nmanaged books.
Risk is centrally managed. The risk professionals
are in common. And ultimately the profit-and-I oss
Is aresult that's inportant to the parent. So,
in fact, why it's really inportant -- that's sort
of howit all works, and it just strikes us as not
bei ng sensible, that in fact, yes, all the
subsidiaries are out there. The branches are out
there for regulatory and tax and ot her
notivations. But if the business is really in one
pl ace, that's where it should be regul at ed.

MR. TAFARA: Chris, | realize you had
your flag up before Dan's question. | don't know
whet her there was sonething el se you wanted to get
to before we noved on or whether you want to get
to that as well as Dan's question. W're going to
turn to you.

MR. ALLEN: | think |'m about three
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guestions behind, actually, in terns of the |ist
of notes |I've made here, but just very quickly on
the nost recent question, | nmean, | think there is
that tension. | think there is the difficulty
enbedded within that (inaudible). But | want to
just comrent though as a bit of a qualification,
too, that even in today's environnent entities
don't just liberally take exposure on that kind of
I nter-group basis w thout proper consideration of
a nunber of the factors that can really drive

whet her that nmakes econom c sense to do, such as
capital, because, for exanple, there are many
circunstances. It depends where the entities are
all ocated as to how this exactly plays out. But
there are circunstances in which if U S and the
Eur opean entities take derivative exposure to each
ot her which is not collateralized, then you can
attract one for one capital deduction in respect
of every dollar of exposure that sits behind that
rel ationship. So, there are other incentives

whi ch go beyond what we m ght describe as conducts

of business over the forns of application of the
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rules, which will incentivize behaviors which are
already there, and so |I'd sinply encourage that
t hose be borne in mnd and factored into the
consi deration for this point.

The other point | just wanted to nention
was -- it was two very brief (inaudible) things,
if I may. One was the notivation behind European
I ncorporation, for exanple. Sonebody touched upon
t he passports. It's hugely inportant for firns,
both those that are outside the European econom c
area and also those that are wwthin it. Quite
frankly, to (inaudible) avail thenselves of the
passporting rights which you can obtain under the
banki ng consolidation directive or MFID dependi ng
on the type of MCin question. This is very solid
reasons for wishing to incorporate and establish
I n European countries if you are intending to have
a client investor base which has a European focus
to it.

And the final point was -- | think
St ephen may have nentioned this -- but it's just

to reiterate perhaps the obvious point, which is
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i n circunstances where you have that non-U. S

I ncorporated MNC. O course as soon as it touches
the U S in terns of whatever fornulation of the
U S. person test reapply it is, of course,

strai ght back into the real ns of devel opi ng
conducts of business rules that woul d be required
to govern that activity. W've already tal ked
about prudential regulation and how that m ght be
subject to hone state deference. But we nentioned
before about it would only be in circunstances
where the U S. authorities were satisfied that the
standards batch prudential regulation was

conpar abl e and robust. Thanks.

MR. TAFARA: Angie, is your flag up from
| ast tinme, or is up again -- before |I turn to
Jacki e?

M5. KARNA: | think it's still relevant.

MR. TAFARA: [|t's not your question.

M5. KARNA: It actually relates to Dan's
guestion and al so what Chris just said, and just
followi ng up what Marcel o had said earlier.

We are an institution that does not have
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branches, so | just wanted to clarify the facts
around inter-affiliate trades for us since we
don't have branches and Marcel o was tal ki ng about
br anches.

As Chris said, whichever regul ated
entity directly deals with a U S. client will be
regi stered under Dodd-Frank. That U S. client,
however, nmay like -- the typical reason why we
woul d have inter-affiliate transactions is because
that client wants to get exposure to an asset
class that is risk nmanaged nore appropriately in
another region. So, fromthe first panel, an
i nstitutional investor who wants to ri sk manage a
risk in Tokyo nmay enter into a swap with the
entity that directly transacts with U S. clients,
but that entity will do a back-to-back swap of
t hat Tokyo best managed risk with our Japanese
broker-dealer. So, it's not just that it's the
sane legal entity. The entity that is facing the
US client will be well regulated, and we see no
reason why because that client wants to get

exposure to sonething that is best risk nmanaged in
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anot her reason why that inter-affiliate swap

shoul d be subject to additional regulation.

MR. TAFARA: |'mgoing to take questions
fromthe regulators. W'I|| take a series of
questions here and then turn to the panel. So,

Jackie first, then Robert, then Brian.

M5. MESA: Before we conpletely shift
fromthis topic, | just had one nore foll ow up,
and it has sonething to do with what Steve
O Connor said earlier, which is that businesses
set up affiliates and subsidiaries and have them
today in foreign locations for |egitimte business
pur poses. But the SEC and CFTC both have an
anti-evasion provision in the statute that all ows
us to apply Dodd-Frank regul ation to antici pate
evasion or to prevent evasion. And ny question is
this, how do we determne what is a legitimte
busi ness shift, so doing business out of your
affiliates wwth other U S. parent affiliates, and
what is an evasion? So, | |look to our panel of
experts on this question.

MR. TAFARA: Wy don't we answer that
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one first before we nove to Robert and Brian. So,
how do we judge anti-evasion? Starting wth
Var cus.

MR. STANLEY: | think it shouldn't
revol ve around the subjective notivation of the
entity for noving the -- for perhaps creating a
subsidiary or taking an action outside of the
U. S., because there's always a set of reasons that
one can cite for that. It really has to go back
to the basic goals of the statute in terns of
protecting the U S. econony against risk. And if
there's an action that would end up that has the
capacity to rebound on the U S. econony in a
significant way, then it really doesn't matter why
the entity started to take that action in the
first place. It's evading the goals of the
statute.

VR. TAFARA: Marcel 0?

MR. RI FFAUD: Thank you. | disagree a
little bit wwth that answer. Maybe a lot. But
It's disagreenent at whatever percent. | do in

fact think that scienter matters when you're

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

155

10

11

12

13

14

15

16

17

18

19

20

21

22

tal ki ng about evasive activity or not. | think
it's one thing for soneone to create a shingled
entity incorporated in a foreign jurisdiction and
not do everything that one would nornmally do when
you create an entity to actually go into business
in a foreign jurisdiction, which includes

regi strations, human resources of a physi cal
plant. There's a |lot that is present when you're
not in an evasive node.

The fact that soneone chooses to create
an entity and conduct non-U. S. busi ness outside of
that entity as a subsidiary of the parent of the
U S parent in a foreign jurisdiction is not, per
se, evasive. The mnute you touch a U. S. person,
as we've said repeatedly, you now have U S. rules
that will attach. So, your concern -- and | don't
think it's invalid, but your concern is going to
sone of nore systemc, right? |s there sonething
system ¢ about that? And at that point you go
back to significant and direct effects. | see
that as a very high hurdle to pass before you get

there. We had a little research done on
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significant and direct effects, and it is not a
nmerely adverse, conpetitive effect in the U S,
market. It is nore, it would be manipulating a
mar ket that has effect in the U S., sonething of
t hat significance.
MR. TAFARA: Your approach nmakes it not
a matter of policy but a matter of |aw
enforcenent. | nean, scienter in essence requires
that we investigate and nmake a determ nati on that
there was the intent to not conply with know edge
and forethought. 1Is that the right line to draw?
Is the right line to draw as between policy and
| aw enforcenent into fall on the side of |aw
enforcenent? O is the anti-evasion consideration
sonet hi ng that goes beyond sinple | aw enforcenent?
"Il et you go, and then Wlly wants to
junp in on the subject.

MR. RI FFAUD: Ckay, just one answer. |

find -- because | cone at it fromthe position of
scienter and evasion -- | don't think you can
conclude ex ante that you are -- that there is

evasi ve activity occurring.
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MR TAFARA: Wallvy.

MR. TURBEVI LLE: About three decades ago
| went to | aw school. Scienter is a termof art
as | recall, is atermof art that has a fairly
hi gh | evel of proof required to it, so that's a
| oaded term and | see nothing in here that would
suggest that you have to have scienter to neet the
standard. It's a -- there are |levels of intent
and nental approach to things, and scienter just
isn't -- sorry, | understand what's bei ng said,
and | understand that the level is being set high
for a reason.

Another thing that | wanted to say is
just everybody renenber, there's -- for both the
SEC and for the CFTC, there are two conpletely
separate things going on. One is the evasion
I ssue, and the other is do the activities have the
requisite effect or is there a business going on
fromthe SEC side? So, there's two different
things. So, the evasion is a different kind of
activity, which assunes that the first test, which

Is -- there's the activity that has the effect on
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t he econony going on, or is there a business being
conducted that's a U. S.-based business in reality?
If it's not caught by one of the first test, then,
well, it mght be because there was an evasi onary
purpose to it. So, basically two things: two

| evel s of tests and scienter is not necessary in
nmy view.

MR. TAFARA: | see nobody el se
volunteering to answer this question. Maybe we
should then turn to Robert to ask his question and
then to Brian.

MR. COOK: Thanks. | wanted to ask a
foll ow up question of Stephen about sonething Tom
said (laughter), sonmething |I think he said of
St ephen, and it has echoes of sonething that Angie
was touching on, too, | believe. | think you said
-- correct ne if | got this wong -- that you
think we may be headi ng towards an approach where
gl obal firns have a local entity that faces a
counterparty, and | presune that part of that
general nodel would be that essentially client

risk is being managed local to the client and
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mar ket risk is being nmanaged | ocal to the narket.
So, U S counterparties would face a U. S. entity,
and if the risk was dealing with a European
underlier, that woul d be noved over to Europe
where the European experts could nmanage it and
vice versa and that that mght be a way that the
market will evolve in light of the direction you
perceive the regulatory environnent noving. So,
first, did | get that right? |Is that -- do you
think that's where we're heading? And | wel cone
ot her people to cone in on this as well, on these
gquesti ons.

No. 2, is that a good thing or a bad
thing? Are you saying we're headi ng that
direction and it's unfortunate, or that that's a
| ogi cal place for us to end up in a way that
resol ves sone of these questions? And | guess how
does this conpare to the concept of one gl obal
booking entity in terns of the policy prospective
-- the advant ages and di sadvant ages?

MR. TAFARA: |'m conscious of tine,

Stephen, so | want Brian to get his question in as
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wel | and we can answer all the questions --

MR. BUSSEY. This was -- the key
guesti on.

MR. TAFARA: |'ve been overrul ed.

St ephen.
(Laught er)

MR O CONNOR: | think yes, you
correctly interpreted what | said. And this has
been the situation for, you know, a long tine, but
for varying reasons, typically that local clients
are nore confortable with a local entity, | ocal
regul ations, or tax rules or other mght require
that, or capital treatnents also. So -- but |
think the trend will accelerate to the extent that
-- for instance, financial institutions had
previ ously booked European client business in U S.
institutes that m ght now get booked nore in
Eur ope.

And | think those drivers that |
menti oned, that you nentioned, another one m ght
be that clients typically would have one naster

agreenent with a local entity. So, to the extent
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that they traded in nultiple markets, that's a
case where there would be a local entity with the
rel ati onship and the principle counterparty ri sk,
but then the market risk would be better managed
el sewhere around. So, that's where you get the
inter-affiliate transactions.

So, | think it's atrend. It's a nodel
that has always existed and | think that wll
continue to be the trend. As to whether that's
good or bad, I think I'd go back to nmy opening
point, which was to the extent we can have
har noni zati on of rules and proper recognition of
the jurisdiction of, you know, co-regul ators

around the world, then | think that's an okay

out cone.

MR. TAFARA: So -- but the second part
of this question -- I'mnot sure | understood the
answer to it. In other words, you have | ocal

entities manage | ocal risk. Wat does that nean
for global risk managenent at the end of the day?
s that sonething that will be conplenentary? Can

it be done in a conplenentary fashion despite
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novi ng toward | ocal entities for nanagenent --

MR O CONNCR  No, | think it can be,
but it does involve inter-affiliate transactions
that we nentioned earlier. So, if you take the
case of a bank that has -- or a client in Europe
that has its main relationship with a bank entity
I n Europe, be that a subsidiary of a U S. bank or
a European bank, then that bank wi |l probably have
trading desks in the U S., certain U S. product,
and | think it's nost efficient and provi des nost
liquidity to markets if all the risk in the U S
product is managed in the U S. And so that's how
you see these patents of booking entities
evolving. |Is that -- that can be done?

It is done today and, you know, w |l be
done in the future, and just picking up, actually,
on sonething that was said earlier, | think that
the capital is the key here. | think it's Angie
who said that. And | would agree with that. |
woul d al so di sagree with the point nade that
capital and collateral are both needed. | think

it is, you know, soneone who's been fairly close
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to devel opnent of BIS. So, | think that the
capital regines as they've evolved over the years
have one goal, and that's to ensure that the
financial institution at the end of the day is
robust and, to the extent that our counterparty
rel ati onships that are not nmargi ned, then capital
goes up, and it goes up punitively with regard to
inter-affiliate transactions, as nentioned before.

So, if you took a | ook at gl obal
I nstitutions now, you would see in nmany cases that
banks voluntarily decided to post margi n on
affiliate transactions to keep risk down froma
capital perspective. So, | think the nodels exist
today and they will continue, and it is possible
to manage ri sk on the one hand from a gl obal
perspective and to have the client relationship
booked at the |ocal I|evel.

MR. TAFARA: So, Wally, then Chris, then
Angi e, and then Marcel o.

So, Wally?

MR. TURBEVI LLE: Banks have crude oil

desks, natural gas desks, interest rate desks,
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Japanese desks. To ne, it's -- of course there
are different ways to conpartnentalize risk and to
address them and the peopl e who have a good
handl e on those kinds of risks should be
responsi ble for doing that. But then there's also
the global risk issue, and certainly the fact is
that the business -- if you define the business --
i f the business defines itself globally, then that
Is the entity; that's the one doi ng business;
that's the one that should be the focal point.
And, unfortunately, you know, in a perfect world
all the regul ation would be conpletely harnonized
and uniformand then all of these -- there

woul dn't be any difference between the crude oil
desk and the interest rate desk versus U S.

busi ness and Japanese business. Then having said
all that, it isn't true. It isn't -- we do
organi ze ourselves territorially. So -- but the
fact is that's fine, the argunent for the greatest
flexibility possible, and not shutting yourself
off wwth, like, universal rules that create

definitions that are very restrictive | think is
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sSo very inportant in this area, because one woul d
want to replicate as nuch as possi bl e a harnoni ous
regul atory environnent that recognizes the

I nternational quality of the business.

MR. ALLEN: Right. | just wanted to
reiterate the point which Stephen made there about
that rel ationship between capital and nargin,
because it does strike ne it is inportant, even in
the context, as | nentioned before, of inter-group
transacti ons, because the capital consequence of
not collateralizing those transactions on
occasi ons dependi ng on the fact that you have can
be very substantial indeed. And so there is that
enbedded and sensitive to consider
collateralization on an inter-affiliate basis over
and above the conducts of business requirenents to
do so.

The other point | just wanted to neke,
though, and it's slightly a variance of Stephen's
comments about the use of |ocal entities.
Qoviously, there are institutions that are

organi zed that way, but | just wanted to nake the
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point that there are a nunber of -- a lot of
organi zations that are organi zed conpletely
differently according to a universal banking nodel
wi th universal booking sensors that tend to use a
single legal entity structure pretty nuch

t hroughout the world. M observation around that,
anong many other things, is that that doesn't in
any way find the face of the capacity to risk
manage at the |ocal basis, so an institution such
as Barclays wll transact swaps in the United
States currently through its main London | egal
entity. But that doesn't detract fromthe fact
that the specialists in the swaps nmarket are those
based in New York for the institution trading in

t hat | ocal market.

The other thing that it doesn't
frustrate in any way is the capacity to conply
with local conducts of business rules as they are
applied throughout the world. Operating on a
uni ver sal bank nodel through the sane | egal entity
doesn't in any way di minish the obligation on

Barclays to conply with the MAS' conducts of
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busi ness rules in Singapore or those that m ght
apply in Hong Kong or, quite frankly, any of the
markets. So, | just wanted to put that
counterpoint in there because we'll all have to
see a lot of institutions that operate on that
gl obal nodel, but clearly as a consequence of what
we were describing before, the risk of
subsi di ari zation, which derives from standards of
conducts of business applying to, for exanple,
U K entities in respect of its gl obal businesses,
not just those that have the U S. connection could
cause that to change. But | wouldn't say that
that's the case as it stands today.

MR. TAFARA: Ckay, | have Angie, then
Mar cel o, then Marcus, followed by Robert, and then
we'll wap up with Sarah and then turn to Brian's
guesti on.

So, Angi e, please.

M5. KARNA: Sure, just follow ng up on
sonething that Chris and Stephen just said. W
are -- we do see the direction of the market that

St ephen highlighted with a potential for |ocalized
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client facing and market risk-containing entities,
but we don't like it very much. In particular, we
don't like it because nmany of our clients don't
like it. Sonme clients absolutely would like to
face a U.S. entity for US. requlatory reasons --
and when | say "face,"” | nean have the U S entity
bei ng a booking entity. But, for the nost part,
the very large, internationally focused
institutions would like to have all of their risk
in as fewentities as possible. So, one thing

t hat we have thought about a | ot when we think
about how we conduct our business today is we
fully recogni ze that under Dodd-Frank you need a
swap dealer or a securities-based swap dealer to
interact with US. clients. But we think that if
you | ook at sonething |like the securities world
today, we will have a fully regulated U. S. entity
face U.S. clients, be responsible for all
transacti onal requirenents under Dodd- Frank, but
then all ow those transactions to be booked in the
entity that they wanted to be booked in, which is

outside of the United States of Anerica, and have
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the entity requirenents for that booking entity be
sonet hing that the CFTC and the SEC deci de are of
a conparabl e standard. So, we think that nodel of
having a fully regul ated swap deal er or
securities-based swap dealer in the United States
that the SEC and CFTC can ook to, to neet and be
responsi ble for all Dodd-Frank transaction

requi renments, works. And it also allows our
clients to have as nmuch nmarket risk as possible
in, let's say, a foreign entity where they have a
| ot of other transactions.

MR. RADHAKRI SHNAN: So, | hate to
interrupt. So, you're saying -- the exanple --
that entity Ais the registrant.

M5. KARNA:  Yes.

MR. RADHAKRI SHNAN: Entity B is the
party that's actually the |l egal counterparty to a
U. S. person.

M5. KARNA: Correct.

MR. RADHAKRI SHNAN: And that don't
regul ate entity B?

M5. KARNA: You don't regqulate entity B
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If you're satisfied that entity Ais an affiliated
entity, and entity B' s entity-level requirenents
are of a conparabl e standard.

MR. RADHAKRI SHNAN: There is a m smat ch,
right? There's a m smatch, because entity Ais
not the counterparty, so the sane plan |I'm going
to make goes to branches of U S. -- of foreign
banks. (A) We cannot register a branch. A branch
Is not a | egal person. Nobody's been able to
convince ne that a branch is a | egal person, so we
have to register a |legal person. That's ny
thinking. [I'mnot finding perm ssion. But the
exanpl e you gave, Angie, why are we doing it?
Because we're not regulating the entity that is
contracting wwth the U S. counterparty.

M5. KARNA: You're reqgulating the entity
that's on the hook for making sure that the
transaction is clear --

MR. RADHAKRI SHNAN: R ght.

M5. KARNA: -- that the transaction is
trade reported; that the transaction is traded on

a U S -regul ated SEF --

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

171

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. RADHAKRI SHNAN: Wi ch is not
accountable. Wuld you admt that the entity --
what you're proposing is we do not regul ate the
entity that is the counterparty to the U S
per son.

M5. KARNA: Assumi ng that you're
confortable that that entity is regulated in a
regul atory environnent that you're confortable
with and that you have sone kind of information
sharing and a way to get it through the U. S.
regi strant.

MR. RADHAKRI SHNAN: Ckay.

MR. BUSSEY: Angie, you're suggesting
that in a situation where it's just a booking
entity; it's not having any other type of
i nteraction with this person.

M5. KARNA: Correct. Correct. | think
there's two potential -- for the client who wants
to face the global non-U S. entity, there's two
options. Al the client contacts are the
responsibility can be, one, by that foreign entity

or, alternatively, all of the client contacts, all
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of the responsibility for conpliance with
Dodd- Frank can cone froma U S. -registered
affiliate that's a swap dealer. |In either nodel,
both of them we think should be feasible under the
rules, and both of them give you the right to
regul ate a swap deal er or securities-based swap
deal .

MR. TAFARA: Mar cel o.

MR. RIFFAUD: | just wanted to add to
Chris' point that inlieu with Angie's, we are not
seeing this nove that Stephen is seeing maybe t hat
we are at Universal Bank. W're seeing -- there
was a little of that immedi ately post-Lehnman.
Peopl e were concerned about the workout and all
t hese types of issues, right? But what we are
continuing to see is that people want to face the
hi ghest credit quality entity in the organization,
and they want the benefits -- very few of our
clients are not international. They're trading
everywhere. They want the netting benefits, the
of fset of exposure benefits that you get by facing

the single entity through a naster agreenent.
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MR, TAFARA: Marcus.

MR. STANLEY: Just to repeat a couple of
things -- one, this issue of deference versus
del egation that cane up before, you could
certainly maintain your authority under Dodd- Frank
over these entities and exam ne the regul ati ons
that these other regulated entities fell under and
find that they satisfied Dodd-Frank requirenents.
It's alittle different than conpletely -- than
saying that you're going to permt a conpany that
I s not regul ated under Dodd-Frank to transact with
a US person. But it could get to the sane goals
in terns of reducing duplication or extra
bur eaucr acy.

And | just also wanted to say sonething
about this margin versus capital issue. The two
are related, and the costs of margin drop when you
take into account a good capital regine. But,
once again, they are not the sane. One is a
bott om up approach to risk nmanagenent; the other
Is a top-dowmn. And | think that one of the goals

of margining is to sort of build in fromthe
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bottomup in the system of better habits of

| ooki ng ahead to possible risks and managi ng

possi ble risks fromthe nonent that you start sign
up that transaction to get people to think about
the potential costs if the transaction goes south
on them

And there are sone other issues of
potential capital arbitrage. Those are affected
by Basel IIl, but |I'mconpletely sure that Basel
1l wll seal all of those avenues, so -- but
that's anot her topic.

MR. TAFARA: (Ckay. Robert, then Sarah,
and then we'll see if Brian still has a question
| eft.

MR. REILLY: When Dan asked his question
about affiliates, he was | ooking at ne, so |
wanted to be sure that | answered it.

Let ne give you a hypothetical. It
certainly can sinplify -- but consider a
FSA-requl ated U K tradi ng conpany that does not
do fiscal or financial business with any U S.

counterparty other than its U S. affiliate. Now,
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you have the U S. affiliate, and it does no
busi ness outside the United States other than with
its affiliates, all right? They're Conway owned.
There's no systemc risk. So, what justifies all
additional cost related to clearing and margini ng
and all of the other adm nistrative requirenents?
Further, if the CFTC takes jurisdiction over the
U K entity, don't you expect that FSA wll| then
take jurisdiction over the U S. entity? So, |
just question what benefits, sir.

MR. TAFARA: Sarah?

M5. LEE: Yeah, | was going back to
Robert's question on the gl obal entity concept and
just talk fromour perspective. | nean, ideally
we woul d |i ke a gl obal booking entity construct.
| mean, it's easier froma risk nmanagenent
perspective. That's conplicated for clients and
ultimately | think easier for regulators if the
risk is consolidated in one entity.

| think, you know, one of the things
that will -- there's a difference between where we

are today and where we would like to be. | think
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one of the challenges here is that we need nore
mut ual recognition anongst countries, because if
you take, for exanple, Europe, in order to benefit
from passporting in Europe we have to book trades
when we trade with the European counterparties and
any E.U affiliate. W can't have our U S. bank
go into Europe. W'd have to go and get |icenses.
Now, | know that Europe was working on a sort of
mut ual recognition construct, and | think, to the
extent that regulators work towards harnonized
approaches and have nutual recognition, that wll
basically incentivize people to have harnoni zed
regulation as well as allowentities |like
ourselves to potentially have a gl obal booking
entity that is based in the U S. where our parent
Is and be able to trade around the world in those
jurisdictions where there's nutual recognition.

At the nonent, we as an institution have to book
our trades around | ots of different conpanies
around the world due to the |ocal |icensing

requi renents in those other regions. So, it wll

help us a lot if the regulators work together to
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work toward sone sort of nutual recognition.

MR. BUSSEY: Sarah, to put a fine point
on that, that's not the case with your conpetitors
I n Europe who are able to book transactions wth
U.S. custoners in Europe, is that right?

M5. LEE: You nean, that they have -- if
they're set up in Europe, then they've already got
an E.U affiliate. But they don't -- when they
cone and source the U S., they don't have to use a
U.S. subsidiary.

MR. BUSSEY. That's right. 1In other
words, you're not able, because you' re based in
the U S., to run a single global booking entity,
but a European-based entity would be able to
because it's really the passporting in Europe
that's driving --

MS. LEE: Yes.

MR. BUSSEY: -- your need to be based in
Europe as well as in the United States.

M5. LEE: That is correct.

MR. TAFARA: Brian, do you have a

guestion?
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MR. BUSSEY: | actually want to see if |
can bait sonebody into a vociferous discussion
wi th Ananda on the branch issue. |If -- five
m nut es.

| guess does anyone want to take a
different view on whether we should be | ooking at
regi stering branches? And | know there's
authority under the definition to | ook at
activities' lines of business and call those
entities dealers, and if we do, how do we deal
wth the capital and margin or capital, margin,
and other entity-level requirenents when it's a
branch as opposed to the whole entity? And this
goes not only for, for exanple, your entity,

Mar cel o, having a New York branch but al so
U. S. -based entities having branches in other
countries.

MR. TAFARA: Marcelo raised his flag
before you even finished your question. And we'll
t ake sonme other answers and then | think Dan w ||
get the last question. W'II|l try to do this

quickly. Again, we only five mnutes left, so,
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Mar cel o, why don't you go first.

MR. Rl FFAUD: kay, lanb to the
sl aughter | guess.

So, the statute speaks to limted
desi gnated and so contenpl ates actually sonethi ng
much | ess juridical than even a branch. It
contenplates divisions. So, it contenplates an
activity-based approach where God knows how you
delineate the activity. On the other hand, when
you have a branch, while it is froma credit
perspective the sane legal entity and all those
entity-wwde rules wll attach, it is also a
wel | -understood -- there's a well-understood
perimeter around that branch such that if the
statute already all ows soneone to cone to you and
to register a division or sonething else, for them
to cone and say hi, this is my New York branch, I
want to register as a swap deal er because |'ve got
a huge book already of swaps and |I'm a deal er, |
don't see why that would not be sufficient for
your purposes when needing to ensure conpliance.

All the rules that attach to Deutsche Bank, New
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York Branch, that are about capital, about
prudential managenent -- all of those rules are
entity-level rules, and we're hoping that you find
the German regine to be conparable, right? It's
not that you're del egating and then | osing or
assigning; you're just deferring. So, | viewit

t hat way.

And then for the transaction-based
rul es, you already have that, because when the New
York branch is speaking to a U S. person or
trading with a U S. person you have jurisdictional
role of that activity.

And this isn't a jurisdictional
questi on.

MR. TAFARA: Chris, why don't we let you
go, then since we're trying to engage Ananda, see
I f he's got anything he wants to add to the point
he made earlier. And as | said we'll finish up
with Dan. So, Chris?

MR. ALLEN:. Thank you. M point is
going to be very simlar to Marcelo's, just to

articulate it, which | think you have to ask the
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guestion -- one has to ask the question in
conjunction with, going back to the first question
of the panel, what is the consequence of that
regi stration? So, on one level logically the
notion of the registration of sonething which
doesn't have distinct legal formis clearly quite
conceptually challenging. But | think the
guestion naturally segues quickly into what does
that nmean? Were does that take you in terns of
t he conducts of business and/or prudenti al
regul ati ons that m ght then apply?

And to go back to the point which | nade
I n answer to that first question of the panel,
which is | don't think it's inconpatible with that
approach to say you would still -- of course as
soon as you have the U S. nexus in terns of U S
person investor involvenent -- have all of the
conducts of business rules applying to -- at the
transaction level to what the firmbased in
London, for exanple, or elsewhere does. But that
doesn't necessarily require you, notw thstandi ng

that that entity is a registered swap dealer, to
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t hen extend conducts of business obligations to

t he busi ness conducted between that entity in
London and a counterpart or client that it has in
France, Italy, or Spain and so on. So, | think
it's -- nmy point is | think you have to | ook at
potentially the consequences of registration in
conjunction with the notion of what it is that is
the registrant.

MR. TAFARA: Ananda, did you want to
react ?

MR. RADHAKRI SHNAN: Yeah. | still can't
get that, because -- and nmaybe |'m being too nuch
of a lawyer. W is the |egal person? That's ny
first question. Wwo is the | egal person? The
| egal -- the branch -- is there a |legal person in
the United States, right? Which neans that it's
the nother ship, which is the |egal person, so
that's where | go -- or father ship, whatever it
Is. | go there and say you nust register.

It's different if you -- and then the
second question is where do | go -- where does the

CFTC send its staff to | ook for conpliance? Now
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t hen maybe, you know, we can go to the branch
of fice and say okay, you know, it's |like how do we
regul ate BD/ FCMs, right? W know who to talk to,

to | ook for conpliance with the CFTC world, right?

So, that's what |'mthinking about. | just cannot
get in -- this concept of registering a division
-- adivision -- tone it's neaningless. [It's not

a | egal person.

MR. TURBEVILLE: Would it be helpful if
| read the phrase? Because | think you're right
conpletely and a thousand percent. It says, "A
person may be designated a swap dealer for a
single type or single class or category of swap
activities and considered not to be a swap deal er
for other types." So, it's a person that gets
regi stered. And what you're saying is that for a
class of activity, they fulfill the swap deal er
criteria, and for another class they may not, so
you may not require themto be a swap deal er for
that other class or you may. So, it's a person,
not a branch, and it's crystal clear, and | can't

understand what's in a lot of the comment letters
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around this --

MR, BUSSEY: Wally, can't you read that?
It says, "suggest you register the person but it's
only wwth respect to the activities in the
branch"? [|'mnot a | awer, but --

MR. TURBEVILLE: Yeah, but it is a
person -- you're not registering a branch, you're
registering a person and you may limt the
applicability of the registration requirenents to
a silo of activities.

MR. TAFARA: So, now I'mgoing to turn
to general counsel with the CFTC for a |egal
answer. (Laughter)

MR. BERKOVI TZ: That was going to be ny
guestion. But it was basically the sane. There's
just two aspects to the question. One is can you
have a branch or can you have part -- parti al
registration, and Wally's correctly read the
statute on it. But then ny question was, was the
i ntent by doing that to not have the parent, not
have the nmain conpany -- which would be the

booki ng agent -- that they wouldn't register at
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all? We would just defer? O would it be they
woul d al so register, but then in our application
of the requirenents we say well, you're a
regi strant but through comty or deference or
what ever we would not apply. | don't -- it wasn't
clear to me that the other side of that was that
the main booking entity would not be a registrant.
O is that the goal, you just -- you want the
branch to be the registrant and the nmai n booking
entity not to be the registrant at all, or it
woul d be okay to have the booking agent to be the
regi strant, too, but the application not apply on
t he reasons of deference or whatever?

MR. TAFARA: Angie, let ne let Chris go
first and then I'll have you speak, okay?

MR. ALLEN: No, | was going to say |
t hi nk you captured exactly what | think would have
to be the approach, which is the notion that you
can regi ster sonething which doesn't have | egal
personality. O course it's very difficult to
conprehend what does that really nean, but then

the better question which naturally flows is what
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I s the consequence of that registration and is it
a particular activity or series of activities
which m ght, for exanple, be defined by reference
to a nore tightly defined U S. nexus, which then
defi nes the consequences of that registration?
And | think that's -- the two questions have to
sit side by side. So, the point | was trying to
make just before -- | think it's clear, fromthe
poi nt of view of who signs what piece of paper, it
has to be a |l egal entity |evel.

MR. TAFARA: Angie, it's your nodel that
started all of this, so it may be appropriate for
you to end.

M5. KARNA: [t's ny nodel, but | want to
reiterate that ny nodel doesn't involve branches,
so this very interesting |egal question is
actually not sonething that | spent a lot of tine
on. However, if | think about dealing activity,
If I'"'mnot -- if my foreign entity isn't
interacting with U S. clients at all, if there is
always a registered U. S. swap dealer who is on the

hook for every single requirenent of Dodd- Frank,
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"' mnot sure what the regulatory problemis with
that. | see the counter side. | see that one
could also require ny foreign entity, because the
booking entity to register and then defer to all
of the entity-level requirenents defer to the
foreign regulator and at the U S. |evel have all
the transactional requirenents. But backstage
chal | enging to have -- even though we say

"deferral,” it's challenging in practice to talk
about an entity being regulated by two different
parts of the world. You know, and honestly |
haven't | ooked through it all, because it's hard
enough to talk to the JFSA or the FSA about

whet her they woul d contenpl ate us registering that
entity in the United States of Anerica. But |
think -- | see those two approaches, but | do
think that the regulators get what they need with
a fully -- with a substantial internediary in the
United States of Anerica who's registered, who's
conpletely on the hook.

MR. TAFARA: One thing | think needs to

be added to the statenent you nade, Angie, is that
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for a nunber of us, we live in a world where you
do have dually reqgul ated and dually registered
entities. And we nake it work. It can be nmade to
work. That's not to say that the nodel you've put
forward is not sonething that's worth consi deri ng.
But | think it's not right to also cone to the
conclusion that it would be inpossible to live in
a worl d where you have an entity that is regul ated
by two regulators. And granted they would have to
wor k col | aboratively and you'd try to nake things
work as snoothly as possible, but it's not in the
real mof the inpossible. In fact, it's reality
for us with respect to a nunber of entities.

But | see that, Sarah, you've got your
flag up, and we are five m nutes over, so you get
the [ast word.

M5. LEE: Well, | was just |looking at it
froma different perspective, because we have our
bank, but then we have foreign branches outside
the U S. that we use to transact business,
particularly in Asia.

Angie, | think to your question, we
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woul d be registering the bank as a swaps deal er,
and so then that bank would be subject to the
entity-level requirenents of capital prudential,
ot her prudential requirenents, and credit risk
managenent. | think that the point that we'd |like
to make is in relation to that foreign branch's
activities and the transactional -1evel

requi rements only applying to transactions it does
wth US. persons, not wwth its foreign clients.
That's really the perspective that we're | ooking
at it from

MR. TAFARA: Sarah, | was wong, you
don't get the last word. Chairnman Gensler does,
so let nme get out of the way.

MR. GENSLER: M ne's an easy one. |
just wanted to thank all of you. | think this is
t he 14th roundtable we've had. No doubt we'll
have nore roundtables. W've had hundreds of
nmeetings. | think we're approaching a thousand.
| don't know which one of you has the lead on it,
but sonebody in the press will probably survey and

say who's got nore neetings.
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It's been enornously beneficial for -- |
can speak for the CFTC and all of ny
Commi ssioners; | think it's probably true for the
SEC -- to have these roundtables. | know at the
heart of many of your dealings is this
I nternational issue -- which transactions are in,
which entities are in, to the branch issues, and
so forth -- and I'mnot here to address any of
them [|I'mjust here listening, and it's very
hel pful, and | thank you.

We're going to seek further public
coment at the CFTC around these international
I ssues. | think you kind of know the team here.
Carl back here is our newteamlead. | think the
SEC can speak on how they' re seeking further
public comment. So, you'll be able to | ook at a
docunent and actually, you know, get your |awers
and run up the, you know, send us your | egal
briefs on it. But, you know, this is enornously
hel pf ul .

The core of Dodd-Frank is about

protecting the Anerican public and pronoting
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transparency in these markets and | owering ri sk.
Hopefully, that aligns with your interests.
Sonetinmes it won't, and, you know, that's what the
comment period's about.

But | just want to thank you again.

MR. TAFARA: Thank you, Chairman. W'l
break until 2:15 and resune at 2:15 in this room
Thank you.

(Recess)

M5. MESA: kay. |s everybody ready to
start wwth our final panel today?

| want to thank our third panel
partici pants for participating today and |I' m goi ng
to do what we've done with all the other panels.

If you could just go around the room and introduce
your sel ves and your organi zations, that would be
great.

Kim | caught you -- do you want to
start and just introduce yourself and who you are
with?

M5. TAYLOR Kim Taylor, CME O earing

and al so CVE G oup.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

192

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. SHORT: Jonat han Short,
I ntercontinental Exchange.

MR. COLESKY: Lee O esky, Tradeweb.

MR. TURBEVI LLE: Wally Turbeville,
Better Markets.

MR O CONNOR:  Steve O Connor, Morgan
St anl ey.

MR AXILROD: |'m Pete Axilrod, DTCC,

MR. CAWLEY: Janes Cawl ey, Javelin
Capital Markets, also here for the SDVA

MR, GRAULICH  Matthias Gaulich, Eurex
Cl eari ng.

M5. LEVINE: lona Levine, LCH

M5. MMs: Verett M ns, Boeing.

M5. MESA: Thank you. Qur first panels
this norning really addressed transacti ons and
swap deal ers and major swap participants, and this
I's our chance to | earn nore about gl obal
I nfrastructures. And by that we nean
cl eari nghouses, repositories, exchanges, and
potential SEFs.

So the first question I'mjust going to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

193

10

11

12

13

14

15

16

17

18

19

20

21

22

turn it over to Ananda Radhakrishnan to | ead off.

MR. RADHAKRI SHNAN:. Thank you, Jacki e.
As peopl e know, Dodd-Frank has a clearing
requirenent and | admt it took ne quite a while
to figure out what the requirenent was. But
basically the requirenent is that if the
Comm ssion determnes that a particular type or
cl ass of swaps has to be cleared, in other words,
mandated to be cleared, then certain types of
peopl e have to clear it. Specifically, swap
deal ers, mmj or swap participants, and those people
who cone within the definition of a financial
entity. And the requirenent is that you clear it
through a DCO that's registered with the
Commi ssion or a clearinghouse that is exenpted by
the Comm ssion fromregistration if there is a
conpar abl e regi ne.

So the question is -- as several of you
may know | personally amnot in favor of giving
anybody a break so peopl e have asked ne, you know,
should we do this? And I said -- ny answer is,

you know, well, no because we don't even know how
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this whole clearing thing is going to work out.
Ri ght? Nunber one. Nunber two, we have right now
two foreign |ocated clearinghouses who are DCS.
Right? LCH and ICE Cear U K, and we have an
application from CME C earing Europe to be a DCO
So in other words, if you are a cl earinghouse
| ocated outside, it's not difficult to becone a
DCO It's not easy but it's not difficult.

But having said that let's say that the
Commi ssion is determ ned to recogni ze foreign
cl eari nghouses. How should we do that? What
should we be | ooking to determne that a regine is
conpar abl e? And how should we tackle the specific
I ssue of letting people know, letting U S. people
know that if they do clear through a non-DCO t hey
do not get the segregation protections of the
United States nor do they get bankruptcy
protecti on.

So the first question is what -- how do
we go about determ ning conparability? And two,
it's not a sinple matter of giving sonebody an

exenption. Oher things flowfromit. R ght?
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Because clearing is not done in isolation. People
have to clear through internediaries so other
things flowfromit. And you cannot represent

that you are segregating funds pursuant to the CEA
unl ess you are an FCM Right? And at the

cl eari nghouse | evel you cannot represent that

unl ess you are a registered DCO. So if we give
sonebody an exenption, how do we tell the whole
world if something goes wong don't cone | ooking
at me. That's basically what ny question is.

M5. MESA: | notice that Ananda is
drinking Bob Marley's "Mellow Mbod." | don't know
i f one of you gave that to himbut it hasn't
affected himyet. So we're going to |et himkeep
going until that sets in.

So I'm | ooking at the clearinghouses
specifically because this seens to be a
cl eari nghouse question. So |I'm |l ooking at |ona or
Kimor Jonathan. Do any of you want to take the
first -- the first hit at tackling Ananda's
question?

MR, SHORT: ['Il junp in and just start
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us of f, Jacki e.

Jonat han Short with Intercontinental
Exchange. W are one of the clearinghouses that
Ananda nentioned. W do have a foreign
cl eari nghouse, a recogni zed cl eari nghouse in
London, ICE Clear Europe that is also a DCO So |
acknowl edge what Ananda said. It is possible to
become a DCO and still have your prinmary
regul atory status in your hone jurisdiction.

That said, | think where the chall enge
cones in that would probably tip nme in favor of
sone sort of exenptive and nutual recognition
regime is that if you play that out across all of
the jurisdictions that m ght have an interest here
when you take into account where Europe may be
going inits regulation, things can get a |lot nore
conplicated. You may be tal king about nore than
bei ng a recogni zed cl eari nghouse in a DCO  You
may have other iterations that you have to conply
with and | think that some sort of nutual
recognition or exenptive relief is appropriate.

| do also think that Ananda is right in
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that | think there are sone assunptions that
peopl e make about the protections that you get
frombeing a DCO. | personally think that that
shoul d be addressed through disclosure. | nean,
I f you have consenting parties that understand the
I nsol vency and bankruptcy regi nes of the, you
know, of the country in question and the rules,
they should be permtted to have their positions
I n cl earinghouses that nmay not provide the |ast
| evel of protection that a DCO m ght provide.

M5. TAYLOR | would agree with what
Jonat han i s tal ki ng about about a nutual
recognition regi me having sonme significant
benefits because there could be a
mul tijurisdictional inpact and every tine an
entity is required to directly adhere to even
slightly different sets of regulatory requirenents
It becones a conplication. Certainly it can be
done but it becones a conplication. And one
aspect that I would hold out as a potential nodel
woul d be what the U K has done for a nunber of

years with its recogni zed overseas cl eari nghouse
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and recogni zed overseas i nvestnent exchange
prograns. CME has both of those statuses for our
U S entities and they were both highly reliant on
the FSA satisfying thensel ves that our hone
country regi ne was conparabl e enough with the
regime in the U K that they allowed us to operate
in their jurisdiction with the sanme kind of
bankruptcy protection as a | ocal clearinghouse but
W thout having to explicitly nmeet all of their
express requirenents. And it seens |ike sonething
i ke that would be a nodel for the regulators to
work collectively toward in the future. It would
have been preferable fromour point of viewif

t hat woul d have extended beyond the U K into

ot her, you know, other parts of the European
Union. So sonething that woul d be broader | think
woul d be nore preferable.

M5. LEVINE: | think the answer m ght be
slightly nore conplicated than that. W're a DCO
and obviously we're sort of in the UK as well
and we haven't to date found any problens at all

what soever with the current system Now, we feel
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I ncredi bly confortable with the current system and
| think perhaps this will conme out of the
guestions slightly later on. Were could it go
wrong? And once we're conpletely confortable wth
the current system what we're worried about going
forward -- and | don't want to go into details now
because |'msure it's another question -- is any
sort of inconsistencies between the sort of nunber
of reginmes that you have to actually conply wth.
And | can see very good reasons why one woul d want
to continue to be a DCO here if in fact one was
offering client clearing.

And perhaps the trick is to look at this
slightly differently. The trick is to say, what
is it that's being cleared? 1Is it just interbank
clearing? And if you're doing a m nute anount of
I nterbank clearing, do you need to be really
regulated? O is it in fact custoner clearing
that you're |looking at? And so we took a deci sion
that basically we want to be able to give U S
custoners U. S. protections. W didn't want there

to be any confusion about this so we've conpletely
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enbraced the whole sort of U S. client segregation
and we think that that's very good. Wat we don't
want to be banned from doing though, is to be able
to offer different kinds of segregation in
different jurisdictions.

And this probably cones onto sonething
slightly later. Say for exanple if one kind of
client protection was avail able in Europe, we'd
want to be able to offer that to European clients.
I f the Japanese decided to do sonething different
for their clients, we want to be able to offer
that. And we want to also be able to offer U S. -
client segregation in a way in which the U S.
finally determnes that they want to do it.

MR, GRAULICH wWell, fromny perspective
recognition (inaudible) clearinghouses is a very
| nportant aspect. And I'mnot |ooking only at the

rel ationship between the U S. and Europe as Eurex

I's Europe-domiciled. | nean, if you |look at the
G20 -- so we're tal king about 20 countries, all
are setting up their rules. [If you now | ook at

the U S. approach, if you say a U S. transaction
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involving a U S. client needs to be cleared by a
DCO. |If the Japanese say, well, if a Japanese
client is to be cleared by a clearinghouse

regi stered in Japan, and if you go around the
world we as a cl earinghouse are regul ated by 15,
20 regul ators globally. | don't say that it's not
possible but it is very inefficient.

And if you | ook, there are already rules
existing like the CPSS-|1OSCO recommendati ons for
CCPs which are of global nature. So | think we
need to have an international recognition
framewor k based on, for exanple, CPSS-10OSCO
recomrendations to all ow cl eari nghouses a
sinplified process to be recognized in foreign
countries and also froman auditing perspective
that while the practices of the |ocal regulator
are to sone degree acknow edge by the foreign
regul atory authorities.

M5. MMs: Well, as a non-cl earinghouse
user | think the one thing you have to keep in
mnd is netting agreenents. In the sense that we

don't have nutual agreenents out there, what wll
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happen is | only have to increase the anount of
collateral I'mgoing to put up because |'mnot --
If a foreign clearinghouse isn't recognizing a

U. S. -based, you know, subsidiary outside the
country then | have to put up even nore noney.
And so right now as | agree with themit's
relatively efficient if people are having to clear
i n Japan and Australia. But | think part of the
problemis you can't say to yourselves or U S
corporate, nost of themare used to netting out
those transactions. And if they have nmultiple
exchange now with nultiple regulations then it's
going to be really difficult. To their point not
| npossi ble but nore difficult and nore costly.

M5. MESA: |1'mgoing to all ow Ananda
just to follow up on his question if he has it and
then | have a followup as well.

MR. RADHAKRI SHNAN: Yeah. So | think
Matt hias i s suggesting that what we could do if we
went down this route was to | ook at conpliance
with the CPSS-1 OSCO standards because that, you

know, as all of you know, the Dodd-Frank Act
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basically codified the current version of the
CPSS- 1 OSCO st andards. And in our rul emaki ngs
we're trying to be as consistent with the | atest
draft which (inaudible) for public consultation.

But the other question | want to ask is
shoul d the Conm ssion condition it on reciprocity,
nunber one? And nunber two, can we do it legally
gi ven the nunber of trade agreenents that the
United States has signed? So | guess it would be
rather unfortunate if the CFTC and/or the SEC were
the only two regul ators who had such a program and
nobody el se di d.

M5. MESA: By the way, if you want to
speak, please put up your placard and then | can
call you in order. But | see Kimwants to say
sonet hi ng so go ahead.

M5. TAYLOR  Personally | think from our
point of view the reciprocity, the nutuality of
t he arrangenent woul d be inportant because | think
we would want to be able to be assured that if
conpetitors were able to easily enter our

jurisdiction that we would be equally easily able
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to enter other jurisdictions. So |I think that
that would be an inportant feature.

| think though it's perhaps a little bit
off the topic of your original question but I
t hi nk one of the points that Matthias was making
was | think very inportant. There's actually an
aspect of the whole thing that | think produces an
extra layer of conplexity and that is the tendency
that is being shown right now in the rul emaki ng at
various stages an various places of requiring that
certain types of parties have to clear in certain
places. And | think that particularly in the
over-the-counter swaps arena the custoners have a
certain |l evel of sophistication just by being able
to be participants in that market. And | think
that it is creating an artificial set of
requirenents to require certain types of
transactions by certain types of parties to clear
in certain jurisdictions. So that would be
sonething that I would al so encourage us to think
| ong and hard about doi ng.

M5. MESA: Wally.
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MR. TURBEVILLE: A couple of things to
keep in mnd is it will be a newworld and
clearing as a concept has becone really central to
t he Dodd- Frank structure. And along with that |
t hi nk people's faith in clearing is hei ghtened as
well. And clearing can be thought of as a panacea
for many kinds of risks. And so the concern is
that while certainly operationally to nake things
as efficient as possible, the notion of
substantive inquiry into not only the rules but
t he performance under the rules and the | evel of
enf orcenent by regulators in another jurisdiction
s quite inportant.

One of the things that we get concerned
about is the potential for the interconnectedness
of clearing and how you could imagine a situation
where a cl eari nghouse mght run into trouble and
that could infect other clearinghouses and the
faith in other clearinghouses which would be
problematic. So the point being in substance
there really does have to be a certain |evel of

meaning to what clearing is and certain basic
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standards have to be fulfilled. And certainly
di scl osures have to be conplete. So that's -- |
think we do | ook at the situation now as bei ng
with clearing so nuch nore pervasive, the whole
guestion of interconnectedness is very inportant
I n maki ng sure certain standards are naintai ned.

M5. MESA: One |last comment on this.
Janes.

MR. CAWEY: If -- Javelin is an
el ectroni c swaps execution venue that expects to
file as a SEF once the rules have been finalized.
For us, one of the key things you've got to | ook
at when it cones to foreign entities trading here
or clearing here is that they conply with all the
provi sions of the act. And where we sit,
specifically we focus a ot in our interaction
wi th cl eari nghouses, especially when it cones to
access. And that they allow SEFs to connect in
and to launch all on the sane day. And we haven't
seen that. W've seen it fromthe CVME. We're
negotiating with I1CE right now. And frankly, you

know, not to put anyone on the spot but LCH told
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us that they're going to |launch wth Bl oonberg and
Tradeweb before they |aunch wth us.

So, you know, these are the issues that
we focus on. |If you're going to open for business
on one day, let's all open on the sane day and
| et's not show favoritismto one execution venue
or the other. | thought I mght kick off with
t hat .

M5. LEVINE: Q@ys --

M5. MESA:. Before this just shifts into
access, why don't you lona, have the chance to go
back to Janmes about this comment and then we'll
conti nue on sone of the clearing questions. o
ahead, | ona.

M5. LEVINE: Ckay. |I'mnot sure this is
quite the right formfor who said what to who and
whose e-nai |l was whatever. Anyway, | ook, what |
woul d say is that a cl earinghouse woul d be crazy
not to want to have every SEF that was
operationally -- and I won't use the word
conpetent as sort of a slur on anybody. | would

just say the word conpetent is a sort of base
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| evel assum ng, you know, that it is and not
maki ng any sort of aspersions to anybody. W
woul d want everybody to connect to us. W think
t hat everybody should be nandated to connect to us
because that's where we get our business from

| cannot speak to why people are having
sone sort of sideways spat on who is the first one
that could test. W're not tal king about
connecting; we're tal king about running a pil ot
programw thin API. And | cannot believe that a
cl eari nghouse can be mandated to run a pil ot
program w t h absol utely everybody on the planet to
see if they can connect first off. | think that
Dodd- Frank is not trying to m cromanage everybody
to say that in fact, you know, LCH has to allow, |
don't know, 20 SEFs, 30 SEFs, sone of whom are not
ready, sone of whom are ready, to test sonething.
LCH sinply doesn't have the resources, nor does
anybody. You should be able to test with one or
two that seemreadi er, provided that when the day
cones you've tested with them and your APl is open

to everybody. | think you'll go back and find
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that that's the subject of the e-mails. But |ook,
| think this is enough of a spat.

VMR, CAWEY: If | may respond.

M5. MESA: Wait, wait, wait. One |ast
response.

VR, CAWEY: Ckay.

M5. MESA: And then we m ght cone back
as we address sone SEF and open access i ssues.

MR. CAWEY: So we don't see these
| ssues with donestic clearinghouse. W' ve
connected into the CVE for nonths and we've been
operationally ready there for nonths. W do have
I ssue with foreign entities that cone in and
expect to do business in this country and | ook for
reasons to circunvent sonme of the issues.

So not to put LCH, you know, on the
spot. But the practical reality is that we've
been waiting to connect in for nonths now and it
shouldn't take us two nonths to negotiate an NDA

M5. LEVINE: It's very interesting.
Before | cane here | said -- | never sat on one of

these panels. | said what's it like? Is it like,
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you know, in the Roman anphitheater where they
throw you to the lions if you get the answers
wrong? And | was assured no, no. |It's far nore
charm ng than that and people are just interested
I n the answers.

M5. MESA: W just let the |ions eat
each ot her.

M5. LEVINE: Sonebody wongly briefed
me. Listen, one, | take real exception to being
called a foreign entity, okay, because |I'mnot a
foreign entity. [|I'ma DCO Ckay? | don't I|like
being called a foreign entity. But apart from
that, why don't we go and have a coffee and sort
this out?

VMR. CAWLEY: Fair enough.

M5. MESA: Ckay, good. Well, if we keep
havi ng nore of those you've kind of let the
noderators off the hook with conversations. But
Wally, did you want to say sonething on this issue
or sonet hi ng new?

MR. TURBEVI LLE: Sort of new.

MS. MESA: (Go ahead.
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MR. TURBEVILLE: In terns of nmaking this
a teaching nonent, the -- | guess what we've
di scovered here -- | didn't get any of the
e-mails. But what we've discovered here is that
there are other issues. R ght? Wich not only is
Dodd- Frank about creditworthi ness and neki ng sure
there are standards, there are al so access issues.
So | think the significant issue, significant
point here is that the whole notion of |ooking to
exenption and | ooking to other ways to broaden
different forns of the infrastructure and how t hey
all work, those sorts of issues are unfortunately,
| think, it sounds like they're sort of in your
court as well. [It's not just pure credit but
ot her kinds of issues that are reflective of what
Dodd- Frank wants to achieve in terns of a market
structure.

M5. MESA: | want to pick up on this
t hought of recognition because it's sonething that
none of the panelists have nentioned yet. It cane
back earlier. But regarding clearinghouses and

SEFs where we do have the ability to recogni ze,
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right now there is nothing to recognize to. There
is no law in place in other parts of the world.

So what do the panelists suggest regarding this
timng issue?

MR, GRAULICH Well, | think we have to
distinguish. | nean, if we |ook at, for exanple,
SEFs or trade repositories, this is pretty newto
the marketplace. And rules are drafted all around
the world now. If we tal k about clearinghouses,
cl eari nghouses have been around for many years.
There is regul atory oversight for alnost -- well,
many cl eari nghouses around the gl obe since many
years, there are standard rules and | think these
standard rules are all around proper margin
regi mes, risk nodels, stress testing, back
testing, access requirenents. So all these rules
are there since many years. So | think even the
fact that the swaps regul ation or the clearing
obligations in different stages around the world
shoul dn't be an argunent to say we have to wait
until everything in this particular area is ready

because cl eari nghouses are there and
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cl eari nghouses have their reginme and everyt hing.
So | think that should be taken into consideration
as it islittle different to other elenents of
this new worl d.

M5. MESA: Pete and then Lee.

MR. AXILROD: | was just going to nmake a
general comment that -- |'ve now lost ny train of
t hought. Wiy don't we go to Lee and then Pete.

M5. MESA: Lee, are you ready?

MR. OLESKY: Yes, thanks. | think the
question is what do we do in this interim period
before the rules are exactly clear? | can't speak
for clearing corps. | can speak for electronic
tradi ng venues and hopefully those that intend to
become SEFs.

We' ve been in the business of trading
el ectronically for 12 years. W' ve traded
derivative instrunents for five years. W trade
250 to 300 billion per day anbng institutions
around the world with 50 banks and 2, 000
institutions and all the World Central Banks.

G ven that, | guess the nessage | would like to
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send is | think we shoul d be encouragi ng nore
activity to happen on el ectronic venues that
afford all the policy objectives that Dodd- Frank
was about in ternms of enhanced transparency,

easi er access, nore efficient markets, and a safer
envi ronment .

So inthis interimperiod, while you
have busi nesses that have taken advantage of
technol ogy over the last 12 to 15 years and
started to connect people up electronically -- and
It's not just Tradeweb, there's plenty of others,
Bl oonberg, etcetera -- | think we should be
encouraging that kind of activity because it's
ultimately serving the sane policy objectives that
the | aw was set out to do.

And not to discourage that kind of
activity. | think the good news is -- | can speak
for Tradeweb and |'msure it's the sane with many
ot her market participants -- our derivative
activity has nore than doubled in the | ast year.
Very sinply put, they're doing it. The custoners

are doing it -- the institutions and dealers --
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Wi th an expectation of rules that will cone into
play. And they're preparing thenselves for it and
they're preparing for this new environnent, which
by the way they woul d have been doi ng anyhow and
t hey have been doing for the last 12 to 15 years.
It's just going to happen at a faster pace now.
So | would say anything that kind of encourages
nore of that activity is a good thing froma
pol i cy standpoint.

Qoviously, we're very interested in
seeing what the final rules are and devel opi ng the
technol ogy and the response to the rules so that
we neet all of the criteria. And the sooner that
happens, the better fromour perspective. But in
this interimperiod | think we should be
encouraging all market participants to be
followng this path that's been laid out within
the law which is transparency. It's not per se
el ectronic trading but transparency, greater
efficiency, capturing data, which allows for, you
know, a better review of the marketplace in tines

of stress.
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M5. MESA: On the question on
recognition and timng, Pete, you're up with that.

MR. AXI LROD: kay. | renenbered now.
| nmean, essentially everybody is sort of
addressing the recognition issue as, you know,
there are a lot of jurisdictions who are
Interested in what | do. So who is going to be
the regulator? W' ve operated for nmany years wth
multiple regulators, sone of our entities. And |
can guarantee you that nost of the trade
repositories that are going to apply for
regi stration as an SDR are going to carry anot her
regulator with them for one reason or another.
We've got a reqgul ated repository, a supervised
repository today that's based in New York. It's
primarily supervised by the Federal Reserve Bank
of New York and the New York State Banki ng
Departnent. We've got another one in London that
Is primarily supervised by the FSA. | guess |'ve
got a question for the panel. |It's quite likely
that these are the entities we are going to cone

in and try to register as SDRs. So are you going
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to make us shed our current regulation? Are you
happy to regulate with these people? Howis this
going to work?

M5. MESA: | don't think we can tell
anot her regulator to just |eave because we have an
interest. So | don't think that's our right. W
can express an interest and reqgqul ate you but we
can't force sonebody el se to get out of your
business if they require you to al so be
registered. So | don't know if that was your
question but that's --

MR. AXILROD: | guess it sounds |ike
you're happy to live in a world where there are
mul tiple supervisors of the sanme infrastructure.

M5. MESA: | think what we said earlier
IS we recognize that there are issues and that's
why we're trying to coordinate to the maxi num
extent possible so that, you know, we don't create
sort of nmultiple conflicts for you but in the
situation where we are going to regulate | think
we can work with the other regulators as well.

And you already said you're regulated by nmultiple
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people as it is and you're still around.

MR. AXI LROD: Yeah, as opposed to the
other, | guess repositories are a little
different. W don't mnd having many regul ators
because in effect the world works |ike that today.
We're responsi ble to many regul at ors.

MR. BUSSEY: Jackie, |'mone of the
regul ators of DTC affiliates and we actually find
that it helps to have nmultiple perspectives
brought to bear on inportant infrastructures |ike
cl eari nghouses. So we requlate with the Fed and
with the New York State Banking Authority and we
find that to be actually hel pful. ©Market
regul ators bring different perspectives to the
tabl e as opposed to prudential regulators. W
think it's a good conbination. So we have
experience with it and we're going to have a | ot
nore in the new Dodd- Frank worl d.

M5. MESA: Kim

M5. TAYLOR  You know, | was going to
speak to the recognition issues. Do you still

want to tal k about that?
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M5. MESA: Pl ease, yes.

M5. TAYLOR | guess | woul d suggest --
| would agree with -- | think it was Matthi as that
said you don't really need to have the regul ati ons
fully in place in other places in order to have
recognition. | would suggest that probably you
al ready have a nunber of things where you have
agreenents with other regulators -- you already
have a sense of where you've got conparability of
regi mes and | woul d suggest that naybe you use
that as a baseline. Certainly wth
over-the-counter swaps you need to make sure that
there is kind of a legal enforceability of a
cleared transaction in that product set in the
jurisdiction. And beyond that a | ot of the things
woul d be just the sane basic things that you woul d
| ook at in evaluating any cl earinghouse -- risk
managenent, bankruptcy, clarity, custoner
protection. |Is their disclosure -- | don't think
It would be necessary that the regs would be fully
I npl enented in other jurisdictions before you

woul d be able to do it.
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M5. MESA: Lee.

MR. OLESKY: Yeah, | agree with that. |
nmean, | can only sort of speak for the SEF side of
the world but | think it's a situation where if
you think they're heading in the sane -- with the
sane policy objectives and the sane sort of
critical things as it relates to the execution
side, are these going to be regulated entities?
You know, as you said, is this going to be
required to be cleared centrally? |Is there going
to be the sane transparency el enents that we
expect to see out of Dodd-Frank? |Is there going
to be a central repository? | think if you check
on those four or five key points and you see
that's the direction, that's the right answer.

And then ultimately in ternms of once the rules are
out on all sides of the Atlantic, then you can
make determ nations in terns of reciprocity or
exenptive decisions or custoners to do busi ness as
you' ve done with futures exchanges and ot her types
of entities.

M5. MESA: Jonat han and then Ethiopis.
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MR, SHORT: | just wanted to go back to
swap data repositories for a nonent and tal k about
what we found to be one interesting part of that
statute. And that is the obligation of an SDR to
obtain an indemity froma foreign regulator if
you're going to share information. | never
under stood why that was in the statute and |
scratch ny head as to how |'m going to approach
the foreign regulator and ask for an indemity
which | can pretty nuch guarantee you what the
response i s going to be. But does that suggest
that we're going to be SDRs that are regqul ated
everywhere and that's the way we get around this
I ndetmi ty issue? W share the information with
themdirectly and it's everybody's information?

M5. MESA: The CFTC and the SEC have
been working on this issue. W knowit's
problematic. W know it is not the goal to keep
i nformation fromregulators that need it. So we
recogni ze the issue that the indemity clause
bri ngs.

That said, | think there are a coupl e of
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ways for regulators to get the information.
Foreign regulators. One is through the nornal
channels, which is through the regulator. And so
If the CFTC or SEC directly regul ates the
repository and the foreign regul ator needs the
I nformation they can conme to us -- for an express
regul atory purpose and get the information. And
then second, if separately regulated by that
foreign regulator in their own right, they can
access the information without the indemity.
Pete, did you want to say sonething on
t hat ?
MR AXILROD: Well, we all know that the
I ndetmity provision is an issue. | very much like
the idea that if there are nultiple regulators,
each regulator gets to see it without an
i ndermity. So | guess | would urge the
Comm ssions -- | know you' ve got your own | awers
but if you can see your way clear to a solution
like that | think it would nake everybody happy.
The other thing is, of course, that

we've had a |l ot of discussions with regulators
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that wanted access to the data we currently have.
And it was fairly clear as it would be to the U S.
regul ators that nobody wants to have to ask

anot her regulator for the data. Right now there
are 30 regul ators around the world that have
automatic sort of online access to our data. They
|i ke that. That neans they don't have to ask.
Peopl e don't have to know what they're

I nvestigating. Al that sort of thing.

So I'm hoping that we can get towards a
conclusion that doesn't require one regqgul ator
aski ng perm ssion of anybody to get data that
today they can get w thout asking permn ssion.

M5. MESA: And you, Kim

M5. TAYLOR We seemto have noved onto
t he SDR t opi c.

M5. MESA: It's running away from us.

M5. TAYLOR One of the aspects of the
SDR topic that | wanted to be sure that we tal ked
about was the sense that | have that
cl eari nghouses are going to function as natural

SDRs for the transactions that they clear. And |
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think that it will be fairly quickly if clearing
adopti on goes, you know, according to the nmandate
certainly or if there are mandates that energe in
other jurisdictions as well. | think very soon
there will be an abundance of transactions that
are cleared and | think that | would caution us
from devel opi ng a market structure that requires
that an additional third party be a part of every
transaction because | think at sonme point once
clearing is adopted it will becone al nbst an
unnecessary additional cost and operational burden
for all cleared transactions to be reported al so
to another third party.

And what |'mwondering is if there's an
opportunity to use as sonewhat of a nodel the
CFTC s |l arge trader reporting systemwhich all ows
a regulator to take a standard format, input
format froma variety of different sources. Think
of it as a variety of SDRs in this case as opposed
to a variety of markets. And accunul ate that
I nformation and be able to use it either on a

routine basis for its own purposes or use it on an
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ad hock basis for its own purposes. |'m sonewhat
concerned about creating a market structure that
requires kind of duplicative reporting of all
transactions. Certainly, the uncleared
transactions -- not all clearinghouses nmay decide
to becone a SDR for those transactions if that's
allowed. | think there's a little bit of a gray
area there but | would encourage us not to create
an infrastructure that requires duplicative
processing of all the cleared transactions.

M5. MESA: Pete.

MR. AXI LROD: Yeah, | guess | would take
very strong issue with Kims characterization of
duplicative reporting. |In fact, that is -- the
structure Kimis suggesting is likely to end up
with inaccurate reporting to the regulators and
difficulty for the market participants who have
the ultimate reporting obligation under
Dodd- Frank. As you heard this norning, the nmarket
partici pants, the ones with the ultinmate reporting
obligation, really want one point of control. Not

that there has to be one repository but they want
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to pick one place as a point of control for their
reporting obligations. And to relate this back to
I nternational provisions, nost of these firnms wll
have reporting obligations in nultiple
jurisdictions that they have to manage. The only
way the firns that |1've talked with have seened to
be able to manage these reporting obligations is
to have a single point of control. And if they so
choose to have a single repository for reporting
of all of their transactions, it doesn't seemto
me that the regul ators should nandate ot herw se
because that's the way they think they can best
control the information falling in. Furthernore,

| guess | would say that it doesn't have to be
duplicative reporting if the DCOs would report to
the repositories at the request of our nutual
clients.

MR. RADHAKRI SHNAN: So what if it
transpired that in order for a DCOto be an SDR it
nmust al so accept reports on uncl eared
transactions? Wre you suggesting, Kim that you

woul d only be the SDR for cleared transactions or
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woul d you be willing to do uncleared? |If the
Comm ssion said you' ve got to do both would you be
willing to do both?

M5. TAYLOR If it turned out that we
had to do both ny expectation is that we probably
would if we found that our clients val ued that
service. | think ny point really was that
cl earinghouse is a natural automatic SDR for the
transactions that it clears. And for those
transactions | would hate for there to be a
mandate, a regulatory mandate that they al so be
reported sonewhere else if the clients choose to.
' m not suggesting that there be a nmandate that
the clients aren't allowed to report their
transacti ons sonepl ace else; |I'mjust suggesting
that there should not be a mandate that requires
clients to use an additional service that | think
over tinme will end up being nore duplicative than
t hat .

MR. RADHAKRI SHNAN: But then if you all
or I CE or LCH say, |ook, you know, we want to be

an SDR and if people choose to report uncleared

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

228

1

10

11

12

13

14

15

16

17

18

19

20

21

22

transactions to us we'll be happy to accept them
that's fine with you guys?

M5. TAYLOR | nean, | can't speak for
| CE or LCH but certainly that woul d be sonething
t hat we woul d consi der doi ng.

MR SHORT: For ICE, yes.

M5. LEVINE: Yes, we would as well.

MR. RADHAKRI SHNAN: So what are the SDRs
-- sorry, what do the SEFs think about this?
Those of you who may want to be SEFs?

MR. CAWLEY: Fromthe SEF standpoint |
t hi nk, you know, Kimis certainly correct. |
think it's a good idea that you have -- you don't
want to have unnecessary duplication throughout
the system And today while there's not a | ot of
transparency in prices we crave this reporting
function. | think over tine you' re going to --
the inportance of it is going to decay over tine
as the market becones nore and nore transparent.

MR. RADHAKRI SHNAN: Sorry, in terns of
what ?

MR, CAWLEY: In terns of the information
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in terns of the hunger for the information because
right now we don't have that information. But it
shoul d be cone fairly ubiquitous if this thing
works. Right?

So fromthe SEF standpoint, you know,
SEFs under the rules that you've witten are al so
required to report trades. And fromwhere we sit
fromJavelin, we're certainly willing to work with
cl eari nghouses and also in terns of reporting that
I nformati on because we're the point of execution.
Li kew se, we're al so happy to pick up information
on trades that haven't been executed on our
platform So it's a catchall because if we have
that plunbing to -- be it CCPs or indeed
regul ators, we should be able to use it and profit
fromit to collect other data and to naeke that
data nore val uable both to regulators and to the
mar ket as a whol e.

M5. MESA: FEthiopis, did you want to
i nterject sonething here?

MR. TAFARA: Stir things up a little bit

maybe and play devil's advocate vis-a-vis what Kim
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was sayi ng.

Don't we run the risk w thout mandating
a central third party location for the data that
we'll get data fragnentation? Data fragnentation
that's not in the interest of systemc risk
managenent or risk managenent general ly?

M5. TAYLOR | nean, what | would
suggest is that if a party decided that they were
going to SDR their cleared trades wherever they
cl eared them and SDR their uncl eared trades
wher ever they chose -- could be one of the
cl eari nghouses they participate in; it could be a
separate third party -- that there would not be --
the parties would need to nake sure that they are
not duplicate reporting. | agree with that. But
then all you need is a standard kind of nmechani sm
for regulators or interested parties to be able to
pull data out or for the entities acting as SDRs
to be able to deliver data to that central
repository. And | know that a nechanismlike this
-- that this can work because | really think it is

very simlar to the type of nmechanismthat the
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CFTC has long had in place with reporting of the

| arge trader positions. They're reported by the

I ndi vi dual market participants and actually their
dealers tend to report themfor them Reported to
different markets who then pass through the
information in the standard format to the CFTC.

So the markets get to use the sane information for
mar ket surveillance. |It's passed through to the
CFTC for its own market surveillance and its own
ri sk managenent across the broad industry. And
It's done very effectively on a daily basis with a
single reported -- a single reporting act and a
single reporting format by market participants.

So it's very efficient.

MR. TAFARA: But if ny recognition
serves, there is no public dissem nation of that.
Right? | nean, this is not consolidated
I nformati on.

M5. MESA: But it is aggregated by the
CFTC at the end of the week. | nmean, | think one
thing I was just going to follow on what Ethiopis

was saying is that | think the burden shifts. The
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burden then is on the regulator to sort of
aggregate and assess rather than what the goal was
fromthe repositories | think was sonebody who
woul d just shovel this aggregated information to
-- in whatever formto the regulator. | nean, |
think it just shifts the burden perhaps is what
you' re tal ki ng about.

MR CAWEY: |If I could --

M5. MESA: Let's go in order. Let's
see. | think you all -- all ahead, Lee.

MR. OLESKY: | just wanted to respond to
Ananda' s question about what the SEFs woul d think
about it and then get to your two points. | think
there are two different policy goals out of what
we're tal king about. One is to give the
regulators a place to go to where they can | ook at
a view of the market in a consolidated way and
assess what's happening. And that is a unique
goal that's not necessarily a transparency goal
per se but an observing the market goal. And I
think that that is best served by things being in

one place. Gven the conplexity of these markets,
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you know, aggregating it froma bunch of different
pl aces |'m sure can be acconplished but | think
there are sone questions about how that would all
cone together. And technically anything can be
done. That can be done. The question is what
does it look like? And | think it does shift the
burden to the regulators to really then have that
el ement under control which is this aggregation.
The second objective | think out of
these types of entities is transparency, which is
price transparency to the public. And that's one
where | think conpetition is a good thing. |
think it's a good thing to all ow anyone to do
this, to allow anyone to comercialize this data,
and nore inportantly, to have a requirenent to get
the data out which is part of the whole rule set
to get it out within a specific period of tine.
And | think once it's out in the public
environnent there's going to be all sorts of
comercial interests that are going to cone in and
try and aggregate that information, capture that

i nformati on, dissem nate that i nformation, and
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make it comercially viable and acceptabl e and
usabl e by the market pl ace.

So | think there are two different
obj ectives in ny mnd between these two things and
the one that would concern ne is given the
conplexity of the derivative markets and the
nunmber of different instrunments, you know, to put
that on the shoulders of the regulators to
reaggregate so that it works | think would be a
chal | enge across all asset classes. | nean, it
gets conpli cat ed.

M5. MESA: | don't know who was first
but Steve and then Wally.

MR O CONNOR Yes. | think I would
agree wth Lee there. [It's inportant to nake the
di stinction between public reporting and
regul atory reporting. And I think the SDRs are
the regulatory reporting. And | inmagine that SDRs
are a giant spreadsheet that allows you guys to
sort by any column that you want to to pick up the
next Al G or long-termcapital or whatever. And to

have a system where you have multiple versions of
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t hat spreadsheet that need to be aggregated
presents an enornous challenge | think.

MR TURBEVILLE: | believe that
fragnentation is the issue, not difficulty
reporting. And | think fragnentation is
potentially a behenpth issue. And a concern is
that there is sort of -- there will be an
el ectronic swap data Tower of Babel running around
and anyone sort of silo of the information is
potentially volatile and danmaging in itself. In
ot her words, the only way to truly understand the
market is to understand the market and the
rel ati onshi ps between all of these things. There
Is -- there would be a great burden on the
regulators at this point. W had hoped nonths ago
that the regulators would have the capacity in
ternms of budget and all the rest to actually do
t he proper aggregation of the data and nake sense
of it. That may or nay not be the case now but
one thing that we have stressed in our conment
letters relating to SDRs is that as SDRs are

registered that a part of that is -- one way to
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nmake the data nore usable and nore aggregatable is
if all of the information as it conmes fromthe SDR
iIsin aformat and style that allows you to do
that nore easily. R ght. Instead of having
mul ti pl e spreadsheets that sonmehow have to get
pushed together, to have sone kind of a

st andardi zed | anguage as it cones fromthe SDR

In other words, they're witing to your APl as
opposed to you having to take down all of the
different forns of | anguage and make it a comon

| anguage.

MR. O CONNOR:  Yeah. So then you're
into the SDR of SDRs, which itself is a new
behenoth that | don't think you guys shoul d be
runni ng.

M5. MESA: Understood. Wo was next?
Mat hi as.

MR. GRAULICH Well, perhaps | am
m st aken but there is no requirenent for one
global TR R ght? So there will be nultiple TRs
gl obally and al so under your jurisdiction. So the

effort for the regulators to aggregate information
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will be there in any way. So the key question is
or, well, what | think would sinplify this whole
process is that there is a standardi zed pl umret
making it nuch easier for the regulator to collect
the data and aggregate the data fromthe different
trade repositories. Therefore, and | agree with
what Kimsaid, | wouldn't see a big additional
effort if clearinghouses would act also as a trade
repository for clear transactions because it is
the natural honme. Al information is there. It's
just unnecessary and duplicative work if it is
additional transmtted to a trade repository where
the sane data is then nade avail abl e.

M5. MESA: (Ckay. Go ahead.

MR. CAWLEY: Yeah. | would say that,
you know, one of the things you have to renenber
Is the Acts didn't contenplate one SDR.  They
contenplated many SDRs. And in that is the
tension of fragnentation or the risk of
fragnmentation. So unfortunately, that's sonething
we all have to live with, especially you. The

reality though is that there are already
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repositories for trades naturally at

cl eari nghouses and al so as they occur on execution
venues that they be captured there. 1It's not
necessarily as Wally woul d suggest a Tower of
Babel situation if managed correctly. [It's very
easy to take, and | woul d hope that any SDR
doesn't use necessarily a spreadsheet or a fax
machi ne these days but indeed use a commonly
accepted protocol and APl infrastructure through
which this data could be collected. So whether it
come from SEFs or cone from CCPs, it's not that
difficult to aggregate it such that the data
doesn't fall through the cracks.

M5. MESA: Pete?

MR. AXILROD: | guess | just wanted to
doubl e-check sonet hi ng because it sounded |ike Kim
and | ended up being in violent agreenent about
sonething. And | also wanted to respond to Janes.
| do think, | nean, we spent over $100 mllion on
I nventory control anong other things. | think it
is nore difficult than people mght first inmagine

If they haven't tried to do it to aggregate
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correctly. But I'maquite happy and | think it's
DTCC s position that the market should and
probably will work itself out on this. At this
point we've had a | ot of discussions. It seens to
be relatively clear that the consensus view of the
regul ators both here and abroad is that they're
not going to mandate a single repository. | do
t hi nk though that, you know, it sounds -- if it's
up to the users, the people with the reporting
obligations to choose, |I'm you know, so be it. |
just want to nake sure that the playing field is
| evel and that there's no sort of vertical
bundl i ng of services that anpunts to sone sort of,
you know, unfair trade practices. But as |long as
the playing is level, | think, you know, | think
the users thenselves or the market participants
thenmselves will work it out and you'll end up wth
what you end up wth.

MR. TAFARA: | think | need to say | was
pl aying devil's advocate and | think it's clear
that the statute doesn't call for us placing our

finger on the scale in favor of a single point of
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reporting. But by the sane token | don't think it
also calls for us to put our finger on the scale
in favor of reporting through a clearing agency.
And as | think Pete is saying, if that ends up
bei ng the choice of the participants, so be it.
But I don't think we should be in the business of
putting our finger on the scale one way or the

ot her .

M5. MESA: Verett.

M5. MMS: So as a corporation | think
the one thing to keep in mnd when we're tal king
about these SDRs is the notion that we have an
end-user exenption. But in the sense |ike our
capital corporation may not and now they're a
reporting entity. And so we're saying we'll have
a single standard, | nean, for sone corporations
we use SWFT. W're not a nenber of SWFT at
Boeing. And a |lot of other big corporations
aren't. So in terns of having the standard
| anguage now, you know, we still have a budgeting
process as well that says, okay, how do |I budget

for being in conpliance with these regs since |
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don't know what SEFs are going to be accepted? O
course, as a corporate we want nore than, you
know, than less. And still |I'd have to budget for
whi ch SEF because we've used Tradeweb in the past
and it's, you know, it costs noney. And so at the
end of the day it's like, you know, if we have
nore than 20 or however many we're going to have |
think for a corporation there's this notion that
nore i s better.

But back to this notion of cleared
versus uncl eared because we know that the regs are
going to set margin requirenents nuch hi gher for
uncl eared swaps. |'Il give you an exanple. So at
BCC, if they wanted to as Capital Corp, they
wanted to do one single swap to swap out their
fixed rate debt to floating, they could do one
swap and do like a half a billion dollars in one
swap. And so now that | have to now do a cl eared
trade | may have to do 500 different transactions
and do themnore frequently. So now | have that
addi tional transaction cost. Now | have the

addi tional transaction cost of now reporting that
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trade if | amthe reporting entity which they
would be. So I think the one thing to keep in
mnd, for us it just becones nore and nore
additive in terns of cost versus the way OIC is so
custom zed now where we pick up the phone, call a
bank, shop the trade, hang up the phone, and
confirmit.

So | just think we have to keep all
these things in mnd when we're setting up these
structures for the end user because you guys,
bei ng, you know, you already have as you say the
natural thing is for clearinghouses do have al
t hese systens set up. Corporations do not. So |
just want everybody to keep that in mnd when
setting up the market infrastructure.

M5. MESA: Dan?

MR. BERKOWTZ: | was just going to add
my recollections fromthe debate on the
| egi sl ati on when this issue was debated in the
| egi sl ati on. Should we have one SDR or mnultiple
SDRs? \What Ethiopis was saying, as | recall it,

the sentinent in the Congress and certain in this
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agency was participating in the legislative
process. The feeling was it wasn't -- people were
reluctant to decide. W determ ned there shall be
one SDR or we shall determ ne how many SDRs there
shall be. It's, let's let the nmarket deci de how
many SDRs there shall be. Cearly it contenpl ates
that there m ght not be an SDR for a particular
type of swaps in which case the Conm ssion is
directed to essentially performthat function.

| would also note that there's also a
difference when we're tal king about whether there
are multiple SDRs for the sane class of swaps or
there's nultiple SDRs for different classes of
swaps. And | think then again we'll see what the
mar ket brings in terns of consolidation of
multiple classes of swaps and a single SDR O
we're going to have nultiple SDRs based upon
different classes of swaps. But | think the
| egi slation clearly contenpl ated the marketpl ace
woul d deci de and then the Conmm ssion would have
sone type of rule for what the market is not

coveri ng.
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M5. MESA: Lee, did you have anot her
poi nt? Sure.

MR, COLESKY: Just a quick foll owup. |
wanted to follow up on both those points. |
think, a, very inportant to have flexibility here
and a conpetitive environnent anong different
partici pants because | think that's how, you know,
clients will be best served. Wether they're
institutional clients or frankly we in sone
respects wll think of us as a SEF but we're in a
sense a client of the clearing corps and ot her
entities that are participating in this space. So
we want to see flexibility. W want to see a
nunmber of different conpetitors because we think
that's the way you get the best product and the
best service and the best pricing. But | guess
the last thing | wanted to add is we need
certainty of timng, too, because | think that the
cost associated with the uncertainty that
continues to go on for nonth to nonth and year to
year is going to start to have an inpact on the

wi | lingness of entities to invest capital in
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different spaces. So | can speak for ny conpany,
Tradeweb, where we invest a lot in RGD. We're
spending a |lot on technology and the | onger it
goes not knowi ng precisely what the rules are, the
harder and harder it gets.

And |'ve got a board neeting this week
to go in and explain to nmy sharehol ders why we're
going to spend on, you know, a technol ogy that
supports a certain type of trading nodel, you
know, when the inpact is actually going to occur,
when we have an opportunity to nake profits on
those investnents. And | think the |onger the
process goes on the nore uncertainty there is over
the nonths. | think it's likely to push out
certain people who would invest in the space and
it's not going to be us because we're in it for
the long haul. But | think it's a cost. It's a
cost to our clients in terns of figuring howto
get set up to deal in this new environnent. And |
think that it's not just a question of, you know,
the fear that things will |eave the U S

jurisdiction and go to other jurisdictions. |
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think there's also a fear that it wll just slow
down innovation and investnent and that's

obvi ously not a good thing to be doing right now
| think we want to get through these rules as

qui ckly as possible so people can start to invest
and devel op and depl oy.

M5. MESA: Brian.

MR. BUSSEY: | wanted to kind of shift
the topic a little bit. Stay on SDR but address
anot her aspect of an international situation where
you have a cross border transaction. A dealer
here, a dealer in Europe and subject to
potentially different reporting requirenents. And
| think there's two variations on this. One is
where the two entities are not nenbers of the sane
SDR. That's the first thing. And then the second
thing in going to Kims suggestion froma
different area, what if the regul ators have
different reporting requirenents for transactions
that they're not conpletely mapped with each
other. So | guess | have questions both for the

I nfrastructures, the potential SDRs and the panel,
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how you are going to deal with this type of
situation froma business perspective. And then,
for exanple, the internediaries, how you view this
situation as working out. How the regulators
shoul d best address these issues.

M5. MESA: Pete.

MR. AXILROD: | guess the nice thing
about the SDR situation is that there's going to
be a race to the top. You know, the opposite of
what ever the | owest conmmon denom nat or neans.

Most firnms that trade in multiple jurisdictions
know they're going to have reporting obligations
in nmultiple jurisdictions. Not only that, for any
trade, nmultiple, you know, both parties may have
reporting obligations depending on the
jurisdiction.

So the only way for this to work w thout
It being a big ness is to have a reporting
i nfrastructure that will satisfy as nmany of the,
sort of what I'Il call, high volunme jurisdictions
as you can where nost of the trading takes places

and where it's inportant for reporting to be as

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page:

248

10

11

12

13

14

15

16

17

18

19

20

21

22

automated and controll ed as possible. And the
only way to do it is to have a reporting

I nfrastructure that as best you can wll satisfy
all of the requirenents of all of the major
jurisdictions. So we've built to satisfy what we
think are going to be the EMR requi renents.
We've built essentially to satisfy the proposed
rules. They m ght change but we think that's a
good indication of where things are going to end
up. We've been in discussion with Asian
regulators. It would be a | ot easier if everybody
got together and had the sanme requirenents but we
know that while they will be simlar, they won't
be exactly the sanme in all respects. And you're
just going to end up with a race to the top.
Anyone who purports to bill just for one
jurisdiction is unlikely to be able to attract
custoners. And so | think it's actually a good
thing rather than a bad thing as | ong as the
requirenments are simlar enough that it's possible
to satisfy all of themw th one structure.

MS. MESA: Jonat han.
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MR. SHORT: Yeah, ['ll just anplify on
one thing that Kimsaid previously. Wen you
t hi nk about that situation where you've got a U. S.
entity and a foreign entity and the potential for
different reporting obligations, what | keep
comng back tois that if you're going to posit a
mar ket structure where a lot of that business wll
be cleared, the clearinghouse is a natural place
for that trade to reside. So if you have a
situation where a cl eari nghouse can be a SDR which
Dodd- Frank clearly contenpl ates, you coul d have
that in a foreign jurisdiction. And you know, the
probl em seens to be addressed right there because
in all likelihood unless Ananda gets, you know,
quite liberal in what he's going to permt anongst
cl eari nghouses, that trade is going to reside in
one clearinghouse. [It's going to be in one place.
And if that place is also a SDR, that situation
seens to be addressed at |l east for a cleared
trade.

MS. MESA: St eve.

MR. O CONNOR:  Just touching on the public

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternational |ssues Roundtable Page: 250

1

10

11

12

13

14

15

16

17

18

19

20

21

22

reporting. | think I'"'mgoing to agree with Pete here.
| think to the extent one trade gets reported in two
pl aces, then that's a recipe for disaster. So | think
the industry has to nove. And maybe it's covering the
hi gh volune jurisdictions. But infrastructure where
-- and there may be nultiple versions or reporting
I nfrastructure but where there is commonality of rules
and peopl e understand that it's okay to add netrics
comng fromreal-tinme reporting systemA to those in
system B because A and B only have one instance of
each trade, then that's fine. But if you have the
sane trade going through A and B at the sane tine,
catastrophic I think in ternms of the neani ngful ness of
t he nunbers.
M5. MESA: Brian, did you have anot her
t hought on this?
MR. BUSSEY: |'mjust -- so does
I ndustry just work this out then? |Is that what
you' re suggesting, Steve?
MR OCONNOR | think that certainly in
the, you know, yes. But working with regulators

woul d be the easy answer. But | think that
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clearly people have -- this has got people's
attention and smarter people than ne are thinking
about these kind of issues. So | think, yes,
working wwth regulators, the industry wll get to
the right place.

M5. MESA: |'ve just got a question on
predictions. So for a while there was a fear that
certain jurisdictions would require reporting
within that jurisdiction that's fragnenting or
causi ng double reporting. So if you were doing a
trade with -- and | don't think the fear is with
Eur ope anynore but perhaps with an Asi an
jurisdiction. Let's just say that sonmeone in the
U.S. does a trade with soneone in Japan and the
Japanese reqgul ators say, well, that trade is of
ut nost concern to us and nust be reported here.
And let's say at a repository that the U S.
doesn't register or recognize and nust be reported
to a different repository. This is the situation
| assune that everybody is trying to avoid, having
this potential double reporting. |Is there a fear

that that exists today or is this just, you know,
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war ni ng, we don't want this to exist. |Is there
sonething tangible that the industry is aware of
or -- anything?

MR. AXILROD: Were you going to answer
t hat question, Steve?

MR. O CONNOCR:  No, | was hoping you
woul d.

MR. AXI LROD: kay. GCkay. Yeah, the
answer is, you know, we have heard ourselves from
many jurisdictions outside the U S. and Europe.
Essentially the refrain has been it's very nice
that you' ve devel oped a way to assure both
Eur opean and U. S. regulators that neither can cut
the other off fromthe data essentially by having,
you know, fully redundant data centers in both
pl aces. But that doesn't do it for us. That's
just good for the EEU and the U S. And they are
-- everyone is taking the G 20 conm t nent
seriously and so they all think they need trade
repositories. They all think that they need
access to trades that are relevant to their

jurisdictions. | think they all realize that the
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jurisdictional -- that what they have avail abl e

t oday, however inperfect, goes way beyond the
jurisdictional reach of any jurisdiction just
because per the guidelines that the OIC
derivatives regqulators form provi ded, which were
by sonme mracle fully and formally endorsed by
over 40 regulators around the world, if there are
essentially offshore trades on onshore underliers
yet to be seen by the onshore regulator, in
general, you know, there nmay not be another sort
of legal way of getting at that information. So
this is sort of sonmething that the industry has
voluntarily done. The infrastructure today all ows
that sort of view ng of offshore trades that are
rel evant to the onshore jurisdiction.

One of the things that | think is going
to happen if people can't stay coordi nated on
this, is all the regulators are going to | ose easy
access to that sort of information. Just the
recent sovereign debt trading is a good exanpl e of
why that's not good. | know that the U. S.

authorities wanted to understand credit default
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swap trading on U S. sovereign debt even if it

t ook place offshore. The Greek regulators and the
E.U. authorities certainly wanted to understand
the offshore trading on G eek soverei gn debt.

It's easily available today. |It's on a voluntary
basis. It's going to be very hard to nake that
mandat ory and enforce it. So there is sone
notivation for regulators to get together because
there is a carrot to go along with the stick. But
right now the non-E. U, non-US. jurisdictions are
feeling kind of left out and are going down their
own path and we're trying to -- | think we have